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CURRENT TOPICS 


Sir Winston Churchill 

WHEN Sir WINSTON CHURCHILL resigned from his great 
office the London Press was partly silenced by a strike, and 
encomiums, if written, were read by few in London. Except 
for the gracious Royal visit to 10 Downing Street, his 
departure from the Cabinet was unspectacular. This was 
acceptable to the public because of the general confidence 
that his resignation was neither retirement nor the end of a 
great career. His presence will continue to be seen, heard 
and felt in the Commons, and for that we are grateful. 
Having led to victory a nation of individuals whose rights 
and duties are enshrined in their parliamentary constitution 
and laws, he will, as long as he lives, be a figure to reckon 
with, whether as a back bencher or otherwise. We are 
glad that he is still the Member for Woodford. 


Housing Repairs and Rents Act, 1954: Certificates of 
Disrepair 

THERE has been some recent indication of discontent 
among property owners with the results so far achieved by 
the Housing Repairs and Rents Act, 1954. One of the 
matters of which complaint is made is that, it is said, there 
has been a notable increase in the number of certificates of 
disrepair which local authorities have issued, during 
the currency of which landlords may not enforce rent 
increases otherwise available in respect of repairs. Circular 
No. 26/55 issued on 4th April, 1955, by the Minister of 
Housing and Local Government to local authorities, indicates 
that the Government is investigating this allegation. It refers 
to para. 12 of Circular No. 53/54 in which the Minister asked 
local authorities to keep a record of the number of applications 
by tenants for certificates of disrepair, and of the numbers 
granted and rejected; and of applications by landlords for 
tevocation of certificates of disrepair and the numbers granted 
and rejected. In order that the Minister may be fully 
informed of the situation, he asks local authorities for a 
return of this information for the period 30th August, 1954, 
to 31st March, 1955. Two copies of a form of return are 
enclosed. One copy of the completed return is requested, 
if possible, by 30th April. The particulars are requested 
under two headings: (a) dwelling-houses which have been 
the subject of a notice of repairs increase of rent under Pt. II 
of the 1954 Act; and (+) dwelling-houses which have not 
been the subject of a notice of repairs increase of rent under 
the 1954 Act, but in respect of which permitted increases 
of rent are recoverable under s. 2 (1) (c) and (d) of the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920. 


Advice to Purchasers of Property 

Is land a good investment ? From collective and individual 
complaints by landlords, it might reasonably be inferred that 
it is not. Lawyers, with their knowledge of the intricacies 
of Rent Acts and planning Acts, cannot be blamed for agreeing. 
Mr. W. M. Batcu, F.R.I.C.S., who read a paper at a meeting 
of the Royal Institution of Chartered Surveyors on 4th April, 
entitled “‘ Why Put Your Money in Land ?’’, emphatically 
disagreed. Recognising that the remarkable rise in values 
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of land and in some rents since the war can be well matched 
by the equally remarkable rises in wages and many commo- 
dities, he prepared his own statistics, showing net annual 
rents received from urban estates at ten-year intervals 
commencing with 1900, and for 1954. A table also showed 
the annual income in the same years from {1 million invested 
in Government securities. The changes in the purchasing 
power of the pound varied from 19s. in 1910 to 4s. 8d. in 1954. 
Each of the estates showed a very marked increase in 
yield since 1900, whereas the yield from the investment in 
Consols was static at 2} per cent., and an investment in 
redeemable Government stocks might have yielded 3} per 
cent. at a liberal guess. Even in years of acute difficulty 
such as 1910, 1940 and 1950, the estates showed a much 
better yield than Government stocks. Moreover, in no year 
was there a loss, but on the contrary, in each year there was 
a substantial income. This contrasted well with industrial 
securities. On its past showing, investment in agricultural 
land could not be recommended, although Mr. Balch thought 
that in the future it would be as good as urban land. _Invest- 
ment in rural land afforded an opportunity of maintaining 
security of capital with substantial reliefs in respect of current 
taxation and an ultimate 45 per cent. remission on death 
duties. Land was not a short term investment, because it 
reflected changes in the value of money only slowly. In view 
of the complex law of real property, he advised the ordinary 
investor to buy shares in property companies rather than 
individual properties. This advice seems to underrate all 
that a skilled legal adviser can do for a purchaser by way of 
research into the possibilities of statutory restriction on income, 
capital value and use. Mr. Balch concluded, however, on the 
right note: “ Put your money in land, look after it properly, 
and it will never let you down.”’ 


Sale of Land: Offers of Short Title or No Title 

On sales of land, it is in general undesirable, in the view 
of the Council of The Law Society expressed in the April 
issue of the Law Society’s Gazette, to provide no title at all or 
to offer less than a marketable title of reasonable length. 
Where a title relating to property of a large landowner is 
well known and accepted locally, or where the consideration 
is small relative to the value of the property, the Gazette 
states that vendors’ solicitors sometimes adopt the practice 
of offering only a short title materially less than the statutory 
period of thirty years provided in the case of open contracts 
by s. 44 (1) of the Law of Property Act, 1925. Occasionally, 
no title at all is provided, and the purchaser is required to 
assume that the title is in fact good. In either case, this is 
sometimes coupled with an offer to provide an abstract of 
title or a longer abstract at the purchaser’s expense. The 
Council point out that where a vendor’s solicitor provides no 
title at all, he does not deduce title, and accordingly fails 
substantially to carry out the work specified in the Solicitors’ 
Remuneration Orders necessary to justify a scale charge (see 
Re Lacey & Son (1883), 25 Ch. D. 301; Dig. No. 758). In 
the Council’s view, production of the title deeds without 
delivery of an abstract of title does not constitute deduction 
of title for the purpose of the Remuneration Orders. 
The Council see no objection to a provision that a 
longer title will be furnished on payment for an additional 
abstract, provided that the title offered is marketable and of 
reasonable length. Purchasers’ solicitors would, however, as 
a general rule, do well to regard any offer of an unmarketable 
title or of no title at all as unacceptable, and in any event 
to consider offers of short titles in the light of possible repercus- 
sions should the purchaser wish subsequently to deal with the 
property, e.g., to sell, mortgage or obtain an improvement grant. 


THE SOLICITORS’ 


JOURNAL April 16, 1955 


Hire-Purchase—the Facts 


A BOOKLET issued by the United Dominions Trust, Ltd., 
under the title “‘ Hire-Purchase—The Facts,’’ gives some 
facts and figures which are little known to the general public. 
They should help to counteract the tendency in some quarters 
to regard hire-purchase as a trap set by the acquisitive for 
the improvident. The Trust has always kept careful records 
of all transactions and statistics covering delays in payments 
and ultimate losses. These show that during the twenty years 
before the war the actual “‘ overdues’’ (instalments overdue 
by thirty days) amounted on the average to 1-6 per cent. 
of total amounts outstanding, but when the overdue payments 
were received and the transactions finally liquidated, the actual 
loss over the whole period never exceeded a small fraction of 
1 per cent. This corresponded closely with the American 
experience during the same period. During the early days 
of the war arrears rose, but the Trust ‘“‘ nursed’’ customers 
by reducing instalments and extending the periods of payment. 
After the war, the net loss again went down, after pre-war and 
war-time transactions had been liquidated, to a small fraction 
of 1 per cent. Of the advantages for industry, the writer 
has no doubt. He says: ‘‘ Manufacturers, distributors and 
dealers alike, having the advantages of cash settlement for 
their credit business, are now able to use all their resources 
for the essential purposes of producing and selling their 
goods.’’ The weight of income tax and purchase tax has 
made purchase of new equipment by industry itself often 
impossible without the issue of credit, and it avoids the need 
for the permanent new liability created by a capital issue. 
On the utility of finance the writer says: ‘Credit sales 
on a cash basis have made it possible for manufacturers to 
produce in much greater quantities, and thus to lower prices 
to their customers. Where industrial equipment is concerned, 
the plant acquired on hire-purchase in most cases actually 
earns its own keep whilst it is being paid for.”’ 


Hire-Purchase and Savings 


Tue Hire-Purchase Act, 1954, the booklet points out, extends 
the valuable protections of the previous Act of 1938 to 
hire-purchase agreements where the hire-purchase price is {300 
or less in the case of goods other than livestock, and £1,000 or 
less in the case of livestock. The parties cannot contract out 
of these protections on terms less favourable to the purchaser. 
Harsh terms and strong-arm methods are outlawed and 
virtually impossible and ‘‘ padding the purchase price,”’ if 
it exists, must be extremely rare, because of the necessity 
to disclose the price for which goods may be bought for 
cash. It is also revealed by the booklet that, so far from 
being the improvident spendthrift he is sometimed depicted 
as being, the average hire-purchaser honours his contract, 
and some of them, having done so, have found that they can 
save the amount of their monthly instalment, and have 
asked the Trust if it would continue to take that sum from 
them by way of an interest-bearing deposit. Moreover, the 
system enables the purchaser to dispense with realising 
savings or securities in order to raise cash. These disclosures 
seem to show that one cannot be sure that a restriction, 
official or otherwise, of hire-purchase transactions will 
necessarily result in more saving, and it might even reduce 
savings. They also show that until the most careful statistics 
and information on the subject are authoritatively assembled, 
Government interference must be in the nature of a shot in 
the dark. The United Dominions Trust, Ltd., is to be 
congratulated on supplying some of the essential information. 
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THE MARRIED WOMAN IN BUSINESS: HUSBAND’S 
LIABILITY FOR WIFE’S INCOME TAX 


Iv April our thoughts turn to income tax. It seems possible 
that the Budget will adopt some of the recommendations 
made by the Royal Commission on Taxation in its Second 
Interim Report (Cmd. 9105) and it may, therefore, be 
opportune to refer to one instance illustrating the caprice 
of our taxation laws—the case of the man whose wife engages 
in a trade or profession of her own. 

The basis of assessment of the couple’s income is familiar 
enough: in accordance with s. 354 (1) of the Income Tax 
Act, 1952, a married woman’s “ income chargeable to income 
tax shall . . . be deemed for income tax purposes to be his 
(her husband’s) income and not to be her income.’’ Mrs. A’s 
profits, assessable under Sched. D, are, therefore, considered 
Mr. A’s for tax purposes. His earned income relief of two- 
ninths is extended to include his wife’s income (ibid., s. 211 (1) 
as amended), but the maximum allowance of £450 per annum 
is not increased. If, therefore, his own income exceeds 
£2,025 (£450 being two-ninths of £2,025), he gets no allowance 
under this head in respect of his wife’s earnings. He will, 
of course, be allowed tax on seven-ninths of her earned 
income, but only to a maximum of £120 (ibid., s. 210 (2) as 
amended). The maximum relief on earned income for which 
a married couple can qualify is limited to tax on £450 plus 
(120, ice., £570. 

Let us assume that Mr. A earns £1,800 per annum, and that 
Mrs. A’s net profits under Sched. D amount to £900 per 


annum. Mr. (and Mrs.) A’s allowances are— 
£ 
Personal .. ‘ es ‘a 210 
Earned Income (two-ninths of joint ; 
income, limited to £450)... 7 450 
Wife’s Earned Income (two-ninths o 
her income, limited to £120) 120 
£780 


Now let us compare these figures with those applicable to 
the incomes of Mr. B and his grown-up daughter Miss B, 
with whom he shares his home. Mr. B, like Mr. A, earns 
£1,800 a year; Miss B, like Mrs. A, £900 from her business 





Mr. B’s allowances : £ £ 
Personal .. os 7 ‘i 120 
Earned Income (two-ninths) 400 
—- 520 
Miss B’s allowances : 
Personal sea i 120 
Earned Income (two-ninths) 200 
—_— 320 
£840 


The B family’s allowances exceed the A’s by £60. The 
difference becomes more marked as Mrs. A’s and Miss B’s 
respective incomes increase. If, instead of earning £900, they 
each earn £1,350, the tax position of the two families is as 
follows :— 
Mr. and Mrs. A. £ £ 
Mr. A’s income .. 1,800 
Mrs. A’s income 1,350 


3,150 


Allowances : £ £ 
Personal 210 
Earned Income ya 450 
Wife’s Earned Income = 120 
— 780 


Their combined income of £3,150 is reduced by allowances 
of £780 to a taxable income of £2,370, with the result that 
Mr. A is liable to sur-tax (Income Tax Act, 1952, s. 354 (1) 
and Pt. IX, s. 229 et seq.). 


Now let us look at the B family :— 


Mr. B. 
Income £1,800, as before £ J 
Allowances as before ae a 520 
Miss B. 
Income £1,350 
Personal allowance ; 120 
Earned Income (two-ninths) 300 
420 


Combined incomes :} £3,150. Combined allowances: 4940, 
and no question of sur-tax, as neither Mr. b's nor Miss b's 
income amounts to 42,000. Not only are the As’ allowances 
less than the Bs’ allowances, but Mr. A is liable for Mrs. A’s 
tax without having any claim to her earnings. 

Before the reader decides that this is a fair price to pay for 
a happy marriage, may I ask him to follow me a little further. 

Let us assume that Mrs. A and Miss B decide to join forces 
in business. They will either form themselves into a limited 
company or into a partnership. Mr. A may feel tempted 
to recommend a limited company, arguing that if he does not 
become a member of the company he cannot be liable for its 
tax if it makes a profit, or its loss if it does not. 

It is true that Mr. A is not liable for the company’s loss, 
if any, but its profits may well be of more than theoretical 
interest to him. 

Some at least of the profits of a flourishing company will 
find their way into Mrs. A’s pocket, be it as dividend or as 
director’s fees, and will thus become subject to tax, payable 
by Mr. A. Thecompany’s income and its tax liabilities as such 
are not, of course, Mr. A’s concern, nor is the company as 
such subject to sur-tax. If, however, Mrs. A and Miss B 
try too hard to keep their personal incomes down and‘ leave 
more than a reasonable amount of their company’s profits 
undistributed, the Revenue may treat the company’s income 
as that of its members and assess the members to sur-tax 
(Income Tax Act, 1952, ss. 245, 246). Mr. and Mrs. A’s 
incomes will be considered as one for the purpose of com- 
puting their liability to sur-tax (ibid., s. 354 (1)), and Mr. A 
can be assessed not only to income tax and sur-tax on his 
wife’s profits, but also to sur-tax on his own income which, 
but for aggregation with that of his wife, would not be liable 
to sur-tax at all. 

If Mrs. A and Miss B go into partnership, their income 
as active partners will be treated as earned income (ihid., 
s. 525 (1) (c)). In the words of Simon, L.C.: “ It is not the 
firm which is liable to income tax. The individuals composing 
the firm are so liable’ (Income Tax Commissioners v. Gibbs 
[1942] A.C. 402, at p. 413). Thus, although the partnership 
will be assessed to income tax in one sum (Income Tax Act, 
1952, s. 144 (1)), each partner can claim personal relief (ibid., 
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s. 223 (c)) and may be liable to sur-tax, his assessment being 
based on the share of partnership profits to which he is 
entitled during the year of assessment or claim (7bid., s. 223, 
proviso (ii)). 

And yet, on the principle that the partners are jointly 
liable for partnership debts (Partnership Act, 1890, s. 9), 
the Revenue can recover the entire tax liability of the partner- 
ship under the Income Tax Act, 1952, s. 144 (1), from any one 
partner. There is, at least in theory, nothing to prevent the 
Revenue from electing to assess Mrs. A, thus making Mr. A 
liable to pay. 

If Mr. A realises his precarious position during the fading 
days of autumn, there is nothing he can do. Only between 
6th January and 6th July in each year can he apply to the 
Commissioners for a separate assessment of his own and his 
wife’s incomes (ibid., ss. 355, 356), but once he has made this 
application, separate assessments will follow as a matter of 
course in future years, until the application is revoked 
(tbid., s. 357). Either Mr. A or Mrs. A can apply for separate 
assessments, and the one can apply against the wishes of 
the other. 


PROTECTION 


OrFIcers of the law are entitled to some measure of protection 
from the liability which they may necessarily incur in carrying 
out their duties. This is recognised in the case of a sheriff 
by granting him relief by way of interpleader where there 
are conflicting claims to the goods which he has seized, 
or intends to seize, and protecting him in other respects from 
the consequences of seizing and possessing the goods. 
Dealing first with the subject of interpleader, the first 
statute for the protection of sheriffs was the Interpleader 
Act, 1831, which enabled sheriffs to take advantage of the 
interpleader procedure. Its provisions are now substantially 
reproduced in Ord. 57 of the Rules of the Supreme Court. 
Rule 1 of that Order provides that: “ Relief by way of 
interpleader may be granted . . . (a) where the applicant is a 
sheriff or other officer charged with the execution of process 
by or under the authority of the High Court, and claim is 
made to any money, goods, or chattels, taken or intended 
to be taken in execution under any process, or to the proceeds 
or value of any such goods or chattels by any person other 
than the person against whom the process is issued.’’ There 
are two aspects to interpleader proceedings: first, they 
enable the issue as to title between two outstanding parties 
to be conveniently tried; secondly, they give protection 
in the ordinary case to someone who is in the position of a 
stakeholder and who claims no interest in the property 
himself. If proceedings are taken against him, interpleader 
proceedings enable him, in a proper case, to have them stayed. 
On the other hand, the order may prevent proceedings being 
taken against him. So much for relief by way of interpleader. 
But the liability which a sheriff may incur does not end here. 
When a sheriff enters on land and seizes goods thereon he 
nearly always commits a technical trespass, and possibly 
other forms of wrongdoing which are indeed in some degree 
or other the inevitable result of the action which he is required 
to take. It is therefore provided by Ord. 57, r. 16A, of the 
Rules of the Supreme Court, that ‘“‘ When the execution 
creditor has given notice to the sheriff or his officer that he 
admits the claim of the claimant, the sheriff may thereupon 
withdraw from possession of the goods claimed, and may 
apply for an order protecting him from any action in respect 
of the said seizure and possession of the said goods, and the 
judge or master may make any such order as may be just 
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If no application has been made under s. 355, all Mr. A 
can do is to omit paying Mrs. A’s proportion of tax, in the 
hope that when her tax is overdue by twenty-eight days the 
Revenue will elect under s. 359 of the Income Tax Act, 1952, 
to assess, and recover tax from, his wife direct. 

Before Mr. A reaches for pen and paper to apply for separate 
assessments, let him pause awhile: perhaps Mrs. A will make 
a loss in her business, and in that case it may well be to the 
couple’s advantage to be jointly assessed. If Mrs. A, whether 
trading alone or in partnership, makes a loss, her husband 
is not liable for that loss, but he can within one year after 
the year of assessment apply to the Commissioners under 
s. 341 (2) of the Income Tax Act, 1952, for repayment of 
‘“so much of the sum paid for tax as would represent the tax 
upon income equal to the amount of the loss.’’ It is note- 
worthy that the ‘‘ sum paid for tax ’’ may be his, and “ the 
amount of the loss’’ may be hers. If Mr. A pays tax at 
9s. in the {, he can recover 9s. for every {1 of his wife’s net 
loss. If he pays at a higher rate, he may recover even more. 

So married life is not, after all, entirely without its 
L. E. V. 


compensations. 


OF SHERIFF 


and reasonable in respect of the same: Provided always 
that the claimant shall receive notice of such intended 
application and, if he desires it, may attend the hearing 
of the same, and, if he attend, the judge or master may, in 
and for the purposes of such application, make all such orders 
as to costs as may be just and reasonable.” 

The considerations which apply to protection being given 
to the sheriff in the normal interpleader case are likewise 
applicable to cases arising under r. 16A of Ord. 57 of the Rules 
of the Supreme Court. Reference therefore may be made to 
the following decisions as laying down propositions applicable 
to both types of cases. In Winter v. Bartholomew (1856), 
11 Ex. 704, the sheriff entered a house and seized goods 
which it was alleged belonged to the execution debtor, but 
which in fact belonged to another person. The sheriff there- 
upon obtained an interpleader summons. An action of 
trespass having been brought by the actual occupier of the 
house against the sheriff for breaking and entering his house 
and seizing his goods, it was held on appeal by the Court of 
Exchequer that ‘all further proceedings in the action be 
stayed, it not appearing that the sheriff had committed any 
excess. As Pollock, C.B., said, there was no real grievance 
here beyond that of the seizure of the goods. 

The foregoing case was approved in Smith v. Critchfield 
(1885), 14 O.B.D. 873, where the Court of Appeal (Brett, M.R., 
Baggallay and Bowen, L.JJ.) laid down that in such cases 
the sheriff may be protected against an action for trespass 
to the goods as well as against an action for seizure of the 
goods, if no substantial grievance has been done to the person 
whose premises are wrongfully entered. In that particular 
case a writ of fi. fa. had been delivered to the sheriff directing 
him to seize the goods of one Smith, the execution debtor. 
Information had been given to the sheriff’s officer that such 
goods were to be found in a particular house, and he 
accordingly went to that house to seize them. He was not 
guilty of any violence or of anything that would have been 
improper, if the goods in question had been the execution 
debtor’s goods. The sheriff was told that the house belonged 
to one Jenner, and that the goods did not belong to Smith 
but to Jenner. The sheriff made inquiries, with the result 
that he found himself in the predicament in which he generally 
is placed in such cases, namely that, the property in the goods 
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being disputed, if he withdraws and it turns out that the 
goods are the execution debtor’s the sheriff will be liable to 
an action by the execution creditor, but, if he seizes and the 
goods turn cut not to be the execution debtor's, the sheriff 
will be liable to an action by the owner of the goods. 
circumstances, the sheriff seized the goods, and Jenner then, 
to get rid of the execution, paid the amount of the writ under 
protest, still maintaining that the goods belonged to him. 
The sheriff then took interpleader proceedings. Subsequently, 
on appeal, it was held by the Court of Appeal that no real 
grievance had been sustained by the claimant beyond the 
mere entry and seizure of the goods, and that the sheriff was 
accordingly entitled to be protected. 


In Salberg v. Morris (1887), 4 T.L.R. 47, a similar situation 
arose. The goods of a person other than the judgment debtor 
were by mistake taken in execution. Judgment had been 
recovered against the defendant upon a bill of exchange. 
The sheriff issued execution upon the goods at the house of 
the address given by the defendant upon the bill of exchange, 
whereupon the father of the defendant claimed the goods as 
being his sole property, also stating that his son did not even 
reside there. Thereupon an interpleader summons was 
issued, when the sheriff acknowledged that he had made a 
mistake, and an order was made for his withdrawal, which 
indeed had already take place before the hearing of the 
summons. The father had, however, commenced an action 
for damages against the sheriff. Stephen, J., in giving the 
judgment of the Divisional Court of the Queen’s Bench 
Division, said that it was clear that the sheriff must be 
protected. The affidavits undoubtedly showed that the sheriff 
had made all proper and necessary inquiries. He had evidently 
made a mistake, but he had taken reasonable precautions to 
find out who was the owner of the goods. 


So far we have been dealing with cases where the sheriff 
has been relieved from the consequences of entry and seizure. 
There are, however, cases on the other side of the line where 
such relief has not been granted. In De Coppett v. Barnett 
(1901), 17 T.L.R. 273, the plaintiff carried on business as a 
lodging-house keeper in Clarges Street, Piccadilly, and he had 
on his premises thirty-three cases of wine, which had been 
deposited with him by one Captain Bell as security for an 
advance of money, and which he had subsequently been 
authorised by Captain Bell to sell in order to repay the debt. 
The defendant Barnett, who was a judgment creditor of 
Captain Bell and had obtained a writ of fi. fa. against him, 
went to the plaintiff’s premises with an officer of the sheriff 
and some other men and forcibly removed the wine. The 
plaintiff brought an action against the defendant and the 
sheriff's officer and the sheriff of the county. The question 
as to the right to the wine having been brought in interpleader 
proceedings, it was ordered that an interpleader issue should be 
tried and that no action should be brought or instituted 
against the sheriff pending the interpleader proceedings. 
The issue was tried, and Darling, J., decided in favour of the 
plaintiff, De Coppett, and directed that the action against 
the sheriff should not be barred. On appeal, this view of the 
matter was also taken by the Court of Appeal, who said that 
the plaintiff had been disturbed in the enjoyment of the 
premises, and had suffered damage. And in the recent case 
of Cave v. Capel (1954) 1 Q.B. 367 ; 98 Sor. J. 143, a sheriff’s 
officer, in pursuance of two warrants, was instructed to levy 
execution on the goods of a judgment debtor. At the address 
of the judgment debtor the officer found no property on which 
to levy execution except a caravan in which Mrs. Cave, 
the plaintiff, the judgment debtor’s mother, was residing. 
She informed the officer that the caravan was not the property 
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of her son, but refused to say to whom it belonged and declined 
to leave it. The officer made inquiries of the judgment 
creditor’s solicitor and others, and considered that it was his 
duty to levy execution on the caravan. Accordingly three 
days later he removed the caravan to the judgment creditor’s 
farm. The plaintiff had refused to leave the caravan and had 
locked herself in. At the farm the caravan was put in a 
barn with the plaintiff still inside and the main door of the 
barn was locked, but a side door was left open through which 
the plaintiff eventually left. The next day notice was given 
to the officer by a Mrs. Carr or her solicitors that she was the 
owner of the caravan, and the sheriff withdrew from possession. 
The plaintiff then issued a writ against the sheriff claiming 
damages for wrongful execution, false imprisonment, trespass 
and assault. The sheriff took out a summons under R.S.C., 
Ord. 57, r. 164, claiming protection under that Order. It 
was held by the Court of Appeal (Somervell and Birkett, L.JJ., 
and Upjohn, J.) that a sheriff was entitled to the protection 
afforded by Ord. 57, r. 164, only where the claimant had 
suffered no substantial grievance as a result of the seizure 
of the goods. On the facts of this case, the plaintiff, who was, 
for the purpose of Ord. 57, r. 16A, the claimant, had suffered 
a substantial grievance by the removal of the caravan, and the 
sheriff was not entitled to protection under the rule. 
Birkett, L.J., said that on any view of the case the plaintift 
here had a substantial grievance. Order 57, r. 164, was designed 
to protect a sheriff in the ordinary and almost inevitable 
circumstances which are bound to arise in the course of the 
sheriff's duty. On the power of the court to make “ such 
order as may be just and reasonable,’’ Upjohn, J., said that 
those words in r. 164 meant that the order must be just 
and reasonable not only from the point of view of the sheriff, 
but also from that of the claimant (in this case the plaintiff). 

It is clear therefore that a sheriff will only lose his right to 
protection where the claimant has sustained some “‘ substantial 
grievance ’’ beyond the mere entry and seizure of the goods. 
There cannot be any comprehensive and exclusive definition 
of what constitutes a substantial grievance. In Winter v. 
Bartholomew, supra, Platt, B., said that if the sheriff broke 
the door, or in any other way misconducted himself, the 
court would not stay the proceedings. In De Coppett v. 
Barnett, supra, there was a “forcible’’ removal of the 
thirty-three cases of wine, which disturked the plaintiff 
in the enjoyment of his premises. The report does not say 
what was the nature and extent of force that was used. 
However, the general lesson to be learnt is sound enough. A 
sheriff should not use force to remove the goods. Cave v. 
Capel, supra, was really a flagrant case. : 

It may be fairly said that sheriff's officers nearly always 
carry out their duties with tact and discretion, but a good 
horse may stumble sometimes, and anything which might be 
regarded as roughness or violence should be avoided by those 
called upon to execute civil process. 

In conclusion, careful note should be made of the recent 
case of Watson v. Murray & Co. [1955] 2 W.L.R. 349; ante, 
p. 112, which clearly established the rule that a writ of fiert 
facias does not require or authorise the sheriff to seize the 
land or premises of a debtor. In that case the plaintiff 
carried on the business of a ladies’ and children’s outfitter at 
Camberley in Surrey. A number of judgments were obtained 
against her, and in each case the defendants, acting as 
officers and agents of the sheriff of Surrey, received a writ 
of fi. fa. in respect of the judgment debt and costs and took 
‘walking possession ’’’ of the plaintiff's premises. In May, 
1952, a firm called Hubert Gowns, Ltd., obtained judgment 
against the plaintiff for £132 10s. Again the sheriff took 
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“walking possession ”’ of the plaintiff’s premises ; and about 
six weeks later the defendants placed “lot”’ tickets on a 
number of articles in the plaintiff's shop with a view to 
holding an auction sale thereof at the shop, and they excluded 
the plaintiff from the shop from about half-past four one 
afternoon until the morning of the next day. The defendants 
prepared and published posters advertising this proposed 
sale and also advertised it in the Press. On 3rd July, 1952, 
the defendants were exercising complete control over the 
premises and the goods which had been lotted, and were 
inviting viewers to come in and inspect the goods which were 
in the catalogue for the sale. Next morning people were 
arriving for the sale when the auctioneer was informed by 
telephone that all moneys due had been paid and the sale 
must be stopped. After the sale had been stopped it was 
found that two of the garments which had been included in 
the catalogue were missing. The plaintiff had objected to 
the defendants holding a sale on her premises. 

The plaintiff having brought an action claiming damages 
for trespass to goods and trespass to land, and damages for 
detinue and/or conversion, it was held by Hilbery, J., that a 
writ of fi. fa. does not require or authorise the sheriff to seize 
the land or premises of a debtor. It requires him to make 
of the goods of the debtor sufficient to satisfy the execution 
creditors’ judgment debt. It gives the sheriff a right to 
remain on the debtor’s premises for a reasonable time and no 
longer, and it empowers the sheriff to sell sufficient of the 


A Conveyancer’s Diary 


REDEMPTION 


A DIFFICULT little point on the provisions of the Finance Act, 
1949, relating to the compulsory redemption of land tax 
came to my notice recently. Under s. 39 of the Act, property 
chargeable with land tax now becomes liable to redemption 
in certain specified events, one of which is the death of the 
sole beneficial owner of a legal estate in fee simple, unless the 
value of the estate of which the property forms part for the 
purposes of estate duty is less than £2,000. Where a property 
becomes liable for redemption and is not exonerated from land 
tax under this exemption the redemption money (a sum equal 
to twenty-five times the annual charge for the property) is 
payable by the person who immediately after the property 
becomes liable to redemption is the estate owner in respect of 
the fee simple (s. 40 (2)); and for this purpose where a 
. property becomes liable to redemption on the death of the 
estate owner, “‘the persons on whom that interest devolves as 
his personal representatives, whether appointed by his will 
or not, shall be deemed for the purposes of [s. 40] to become 
estate owners . . . immediately on his death’’ (s. 40 (5)). 
This somewhat involved definition of ‘‘ personal representa- 
tive ’’ was doubtless adopted by the draftsman of the Act to 
cover not only the case of the death of an absolute beneficial 
owner, but also that of the death of a tenant for life under the 
Settled Land Act, 1925, who is a “‘ beneficial owner in 
possession’ for the purposes of these sections of the Act 
(s. 39 (3) (b)) ; but the general effect is clear enough : on the 
death, to take the simplest case as an illustration, of an 
absolute beneficial owner of property chargeable with land 
tax his personal representatives become liable to pay the 
redemption money in respect of the property to the Crown, 
i.e., the Commissioners of Inland Revenue. 

Are these last provisions merely machinery for the collection 
of the redemption money, or do they affect the incidence of the 
redemption money as between different portions of the 
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debtor’s goods to satisfy the debt in respect of which the writ 
was issued. At common law the sheriff’s duty is to remove 
the goods to some place where they can be safely kept until 
they are sold, but he must not hold the sale on the debtor’s 
premises without the leave and licence of the debtor. The 
learned judge then went on to say that if the sheriff can show 
that it is not possible to sell the goods except on the debtor's 
premises it may be lawful for him so to do. Part of the 
sheriff's duty is to sell the goods so as to make of them 
sufficient to satisfy the debt which is the subject of the writ 
of fi. fa. which he has to execute, and the law will not require 
of him that which is impossible. The defendants in the 
present case had not established that it was impossible to 
remove and sell the goods away from the plaintiff's premises. 
The defendants had committed acts of trespass on the 
plaintiff's property, such acts being the locking of the 
plaintiff's premises so as to exclude her therefrom when they 
had lotted the goods, the opening of the plaintiff's premises 
to the public for viewing the goods, and the posting of the 
posters on the plaintiff’s premises. The plaintiff was awarded 
£300 for damages for trespass and {18, being the value of 
the two garments lost. 

The above case is most important as restating clearly the 
extent of the sheriff’s duty in executing a writ of fi. fa. and 
clarifying the position regarding holding sales on the debtor’s 
property. M. 


OF LAND TAX 


deceased owner’s estate and the persons respectively entitled 
thereto on his death ? Take the case of a property chargeable 
with land tax being devised specifically to X; does the 
charge of the redemption money fall upon the devisee, or 
upon the residue (assuming a gift of residue) and the persons 
who become entitled thereto? Taken by itself, s. 40 (5) is, 
perhaps, some indication that the payment must be made out 
of residue, which is the ordinary fund for the payment of 
liabilities which have to be discharged by personal repre- 
sentatives (Administration of Estates Act, 1925, s. 34 (3), and 
Sched. I, Pt. II, para. 2). As the liability to pay the redemption 
money arises after the death, it is impossible to bring this 
case within s. 35 of the 1925 Act, the provisions of which 
reproduce those of Locke King’s Acts in regard to property 
which is at the time of the death charged with the payment 
of money. But apart from general considerations of the 
inequity of a burden which arises solely in relation to a 
particular property being discharged at the expense of persons 
who can have no possible beneficial interest in the property, 
for the sole benefit of the new owner of that property, there is 
perhaps some indication in other parts of this legislation 
that the burden of the redemption moneys should, as between 
the various persons becoming entitled to the deceased's 
estate, fall on the devisee of the property which becomes 
liable to redemption. 

That indication is contained in s. 40 (4) of the Act, which 
provides that the redemption money for which the estate 
owner is made liable by the section shall until payment be 
charged on that estate. The charge so created is deemed to be a 
land charge Class B, and is enforceable by the Commissioners 
of Inland Revenue under the Law of Property Act, 1925, as 
if they were mortgagees by deed having powers of sale and 
lease and of appointing a receiver. The charge created by this 
subsection is not, of course, peculiar to the case where property 
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chargeable with land tax become liable to redemption on the 
death of the estate owner; it arises whenever property 
becomes liable to redemption—to take the ordinary case, for 
example, upon a sale—and in the ordinary case both the 
personal liability for payment of the redemption money 
created by s. 40 (2) and the burden of the charge created by 
s. 40 (4) fall on the same person, the person who immediately 
after the property becomes liable to redemption is the estate 
owner. But in the particular case of a specific devise of 
property chargeable with land tax this personal liability 
and this burden fall on different persons, the former on the 
personal representatives of the testator, and the latter on the 
devisee, who takes the property subject to the charge, if it 
arises. And this position (if this is the right interpretation to 
give to the provisions of s. 40 of this Act as a whole) leads 
to an anomaly. If the personal representatives discharge the 
redemption money out of whatever fund is available in their 
hands for the discharge of liabilities under the Administration 
of Estates Act, 1925, e.g., out of residue, either of their own 
motion or under pressure from the Commissioners of Inland 
Revenue (the person liable for the redemption money is 
subject to a penalty of £50 recoverable as a debt due to 
the Crown, under s. 40 (8) of this Act), then prima facie 
at any rate the burden of the payment does not fall upon the 
devisee ; but if the personal representatives do not pay, and 
the Commissioners for any reason do not make any attempt 
to exact payment from the personal representatives, but rely 
upon their rights as mortgagees of the property charged 
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under s. 40 (4), the burden of the payment: falls upon the 
devisee. 

On the face of it, it is contrary to all the principles of equity 
governing the execution of trusts and the administration 
of estates that the rights of beneficiaries should be subject to 
adjustment as between each other as a result of the action, 
or inaction, of persons who have no responsibility in the 
execution of the trust or the administration of the estate and 
who cannot, therefore, be brought before the court as, e.g., 
a trustee whose action or inaction is liable to have a similar 
result may be. It may be, therefore, that considerations of this 
kind, coupled with the obvious inequity, to which | have 
already referred, of a devisee of a property which is subject 
to a burden when the testator makes his will obtaining that 
property free of that burden, at the expense in this respect 
of others, may justify an application to the court by trustees 
who have paid the redemption money on the property 
specifically devised, e.g., out of residue, for an authority to 
raise the money so paid, by themselves creating a charge on 
the property, and so recouping residue, and then assenting 
to the property vesting in the specific devisee subject to that 
charge. The court certainly has power to authorise trustees 
(and a personal representative is for this purpose in the same 
position as a trustee) in certain circumstances, of a generally 
unexpected kind, to raise money by mortgage of property (see, 
e.g., Ke Hotchkys (1886), 32 Ch. D. 408) ; and an application 
of the kind I have suggested would not, I think, be too bold 
an extension of the cases in which this jurisdiction has in the 
past been exercised. “ABC” 


FORCIBLE RE-ENTRY AFTER JUDGMENT 


WueEN the amassing of fortunes first became a feature of life 
in the U.S.A., it is said that one prospective ‘millionaire, 
aggrieved by the action of some competitor, told the latter 
that he would not sue him, that was too slow ; but he would 
ruin him—and did so. A similar impatience with the law’s 
delays characterised, according to Harman, J., the conduct of 
the plaintiff landlord in Aglionby v. Cohen [1955] 2 W.L.R. 
730; ante, p. 238 (a decision briefly referred to in the 
“ Notebook ”’ of 19th March last : ante, p. 198). 

The relevant facts were that a notice to quit (held to be 


valid) certain rooms expired and the plaintiff obtained 


judgment against the defendant tenant on 29th May, 1952. 
The plaintiff's solicitors took no further steps and on 11th June 
the plaintiff himself ejected the defendant. The point on 
which the case is reported concerns the legality of that step. 

A landlord’s right forcibly to recover possession without 
recourse to the courts at all has been recognised ever since 
the decision in Hemmings and Wife v. Stoke Poges Golf Club 
1920) 1 K.B. 720 (C.A.), in which the operation was carried 
out by five men who gently pushed the first plaintiff out and 
carried out a chair on which the second plaintiff was sitting 
and from which she had refused to get up. What was substan- 
tially in issue in that case was whether the Statute of Forcible 
Entry, 1381, a criminal law enactment, made the entry 
actionable. The parties in that case were not ex-landlord and 
ex-tenant, the premises having been occupied under a service 
agreement ; but the authority has been treated as applicable 
to any case of trespass, and is referred to as such by Greene, 
M.R., in Butcher v. Poole Corporation {1943} K.B. 48 (C.A.), 
in a judgment giving several examples of legalised self-help 
(including that of the owner of a bicycle recovering it from a 
thief). 


3ut, said Harman, J., it had occurred to him in the course 
of the hearing that as the plaintiff had invited the process of 
law and obtained a judgment, that might oust him from his 
common-law rights and make it necessary that he should 
carry the law through to the logical conclusion. 

Admittedly the situation was not quite on all fours with 
that which obtained in the Hemmings v. Stoke Poges Gol/ 
Club case; but whether there is anything illogical about not 
calling upon the sheriff to act in such a case might be doubted. 

However, there was, according to the judgment, no recent 
authority on the point. Two 17th century observations—one 
made by Coke, C.J., in delivering judgment in Harris v. 
Austin (1615), 1 Roll. Rep. 211, and the other by the reporter 
of Lacy v. Berry (1659), 2 Sid. 155—-were found to support the 
view that the successful plaintiff might enter without the 
assistance of the sheriff, the reason assigned being that that 
functionary’s presence was necessary only in order to preserve 
the peace, and Harman, J., concluded that ‘‘ on the whole ”’ 
a man did not lose his common-law rights because he invoked 
the law up to a certain point. But the learned judge added 
that the plaintiff had not caused the defendant to change his 
position in reliance on his call on the law ; it was not, therefore, 
a case of putting him to his election. 

It is perhaps remarkable that no reference was made to 
Jones v. Foley (1891) 1 Q.B. 730; though I do not suggest 
that the facts were exactly parallel, it was a case of “ self- 
help’ in which the aggrieved party might have been misled. 
The defendant, who wanted to demolish a cottage let to the 
plaintiff, gave him notice to quit and subsequently took 
proceedings under the Small Tenements Recovery Act, 1838. 
The justices duly issued their warrant to the constables 
directing them to give her possession in twenty-one days. 
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The plaintiff left the court no doubt expecting that he would 
not be disturbed during those days. But not long after he 
had returned home, workmen employed by the defendant 
commenced the demolition by taking off some of the roof, a 
process which they continued next day. Damage was done 
to the plaintiff’s belongings, and those of his wife, by rubble 
falling thereon. 

In the action, attempts were made to exploit the Statute 
of Forcible Entry, the position not having been clarified by 
Hemmings v. Stoke Poges Golf Club, and the decision in favour 
of the defendant was based partly on the fact that no violence 
had been used. But Day, J., did lay down that the issue of the 
warrant neither extended the rights of the tenant nor limited 
those of the landlord ; its only effect was to sanction forcible 
entry when the time came. 

There is this difference between recovery of possession by 
High Court proceedings and recovery of such under the Small 
Tenements Kecovery Act, 1838, that in the former case if 
executive officers are to be called upon application has to be 
made (and supported by affidavit) before they can act 
(incidentally, R.S.C., Ord. 47, r. 1, says that the judgment or 
order may be enforced by writ of possession) ; whereas 
magistrates, once satisfied of the end or other determination 
of the respondent’s tenancy, issue a warrant to the constables 
and peace officers commanding them to enter (by force if 
needful) upon the premises, etc. But the unsuccessful 
defendant in High Court proceedings does know whether 
plaintiff has applied for a writ of possession or not, and I would 
suggest that the joint effect of Jones v. Foley and Hemmings v. 
Stoke Poges Golf Club is that, subject possibly to the reserva- 
tion concerning change of position hinted at by Harman, J., 
a party in the position of the defendant in Aglionby v. Cohen 
has no more cause for complaint than might a batsman bowled 
by a slow ball unexpectedly sent down by Mr. Tyson. Indeed, 
he is saved the costs of the writ (£1 10s. 6d.). 

The reservation appears to be a gesture recognising what 
has been called the ‘“ High Trees doctrine’’; in Central 
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London Property Trust, Ltd. v. High Trees House, Ltd. (1947; 
K.B. 130, Denning, J. (as he then was), said that a promise 
intended to be binding, to be acted upon, and acted upon was 
binding in so far that courts would not allow the party making 
it to act inconsistently with it ; and the learned judge has, 
since then, said and written much in support of the view that 
any act done in reliance on a promise will now operate as 
consideration. There was, of course, nothing in the nature 
of a promise in Aglionby v. Cohen, but Harman, J.’s observa- 
tion might be applicable to a case in which the victorious 
plaintiff told the defendant that he would not be applying for 
a writ of possession for a month or so and the defendant issued 
invitations to a cocktail party to be held on some day before 
the month expired. Possibly forcible re-entry on the day 
before the party was to be held would give the defendant a 
cause of action ; but, unless the law has developed on the lines 
suggested Ly Denning, L.J., he would find it difficult to get 
round such a decision as Williams v. Stern (1879), 5 Q.B.D. 
409 (C.A.), in which the holder of a bill of sale seized the 
borrower's goods in accordance with its terms some three 
days after the borrower had failed to pay the fourteenth 
instalment and in spite of a statement that he would give the 
borrower a week. It is true that in his judgment Bramwell, 
L.J., mentioned that the plaintiff had not been induced to 
alter his position, and that in his judgment Cotton, L.J., said 
that the defendant had made no representation which operated 
to the plaintiff's disadvantage: he had simply “ uttered his 
own private intentions’’; but the facts to which these 
observations were applied were that the plaintiff, having to 
answer a jury summons on the day when the instalment 
became due, called on the defendant and asked for time, 
whereupon the plaintiff said that he “‘ would not look to a 
week.’’ If that was not a representation operating to the 
borrower’s disadvantage and was a mere utterance of private 
intentions, so would be the statement by a plaintiff who has 
obtained a judgment for possession that he will not apply for a 
writ of possession for a month or so. R.B. 


HERE AND THERE 


WHALE OF A TALE 


Ir anything tends to make me believe in flying saucers it is 
the conviction, born of observation and experience, that 
sooner or later (but probably sooner) life is bound to outstrip 
fiction, even space fiction. It seems to be a sort of cosmic 
point of honour. Life is constantly throwing out spontaneous 
reels of film scenario. We all felt it was doing pretty well 
when the studio-constructed White Whale, engaged to play 
the title role in the film of ‘‘ Moby Dick,”’ broke its tow rope 
and its contract in heavy weather off Fishguard and, hearing 
the beat of the off-shore wind and the thresh of the deep-sea 
rain, headed for the uncharted freedom of the ocean. With 
his twelve tons of rubber and plaster and his eighty drums of 
compressed air at large along our rocky western coast line, 
he seemed to be bent on surpassing ‘‘ The Flying Dutchman,” 
“Whiskey Galore’’ and Walt Disney. But this was only, 
as it were, a hors d’oeuvre before the most stupendous, 
breath-taking, pulse-quickening whaling story of all time 
produced to out-Hollywood Hollywood by Mr. Aristotle 
Homer Socrates Onassis, which was ‘“‘ Moby Dick,” “ Vera 
Cruz,’’ ‘‘ The Sea Shall Not Have Them ’”’ and “ Black Beard 
the Pirate ’’ all rolled into one and wrapped up in one of those 
square-jawed, hard-fisted films of big business jungle life 
among the millionaires. The whale, we are assured by those 
who know him best, is an exceptionally intelligent beast 
with a brain more highly developed than that of our cousin 


the anthropoid ape. If it enables him to enjoy the pleasures 
of irony it must have given the whole whale community 
many satisfactory moments to see the armada of Mr. Onassis, 
flying the glorions Panamanian ensign and sumptuously 
equipped with all the radar and electric harpoons that 
seemingly limitless millions of dollars, pounds, drachmas, 
rupees and other more exotic currencies could buy, being 
itself hunted by the splendid Peruvian navy and air force. 
The whale episode had that larger than life quality which 
is Hollywood’s own special contribution in the art of enter- 
tainment—the quarry, the Lloyd’s insurances underwriting 
the enterprise, the claim of the magnificently militant 
President of Peru, General Manuel Odria, to rule the waves 
of the Pacific within 200 miles of his country’s coast line. 


LANDING THE BEAST 


ALL this obviously had a legal aspect and the Peruvian 
courts rose grandly ‘to the magnitude of the occasion. It is 
not every day that one can fine a multi-millionaire for whale 
poaching. They assessed the penalty at over a million 
pounds but the far-sighted Mr. Onassis had covered that 
eventuality by inducing Lloyd’s to issue an appropriate 
policy and it was Lloyd’s underwriters in Lima who paid. 
It was certainly a conclusion eminently satisfactory to 
Latins and Byzantines that when Greek meets Peruvian it is 
the City of London that pays for the party. But, as every 
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whaleman knew in the days before you massacred the beasts 
by electric shock, it’s one thing to get your harpoon ijto 
leviathan and quite another to bring him dead alongside. 
There’s many a slip twixt the strike and the ship. With a 
carcase far larger than several elephants the return to your 
writ of habeas corpus is by no means a foregone conclusion. 
So when that mighty harpooner, General Odria, got his 
line firmly fixed in the vast bulk of Lloyd’s it was not yet 
time for him to be counting the barrels of blubber that he 
would bring home, still less to be translating them into terms 
of glycerine, margarine, soap, soup and face-creams. The 
fine has been paid under protest and its legality questioned. 
The latest news of the affair, before we were relegated to bush 
telegraph, Red Indian smoke signals and messages cut on 
bark to keep in touch with matters beyond our street’s end, 
was that ever since the great hunt in November secret talks 
had been going on between the Foreign Office, the Peruvian 
Government and American State Department (for the courts 
of Peru had lately fined eight American boats over £700 for 
alleged tunny poaching) and that they had reached a point 
when it seemed likely that the money would be returned. 


SUBMARINE PRACTICE 
THE trouble, of course, is that Peru is claiming that its 
territorial waters extend 200 miles into the Pacific, and this 
has been causing other nations interested in navigation and 
fisheries to look at each other with a pretty wild surmise as 
to what she will be claiming next. The idea of a three miles 
limit has become so deeply embedded in our consciousness 
that it seems almost like a law of nature, though it is nothing 
of the sort. Indeed, in the days of the first Elizabeth we 
were pretty near claiming a 200 miles limit ourselves, 
contending for an exclusive jurisdiction in the North Sea 
and about half the Bay of Biscay. As long as one was only 
concerned with surface navigation there was a fair chance of 
striking a reasonable balance on practicable lines between 
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moderate claims and indefinitely inflated pretensions, though 
the sort of indented coast line which nature so inconsiderately 
gave Norway would always present special problems. But the 
development of under water exploration and the possibilities 
of exploiting submarine oil and minerals have opened up a 
rich seam for the international lawyers to work, which is 
likely to keep them in affluence for longer than one can 
calculate. Already thirty years ago the annual world 
production of underwater coal was over thirteen million tons 
and some of the workings stretched two miles under the sea. 
Then it was found that one could call motor spirit from the 
vasty deep. Sea-bed petroleum was discovered and drillings 
were started off the coasts of California and Louisiana. At 
this moment a French expedition is probing 12,000 square 
miles of the bed of the Persian Gulf for hidden oil. Obviously 
oil cannot be sucked up from the sea without installations 
which get in the way of navigation. As the possibilities of 
going deeper and deeper, maybe to fifteen fathoms, are realised, 
interested parties will begin to ask the international lawyers, 
whom does the sea bed and its riches belong to anyway 

To the adjacent nations ? And if so how far out ? 
there is a continental shelf and the unexplorable depths 
start a hundred or two hundred miles out, does the country 
sitting above the shelf take all? In 1945 President Truman 
had no doubt and explained: ‘ The Government of the 
United States regards the natural resources of the sub-soil 
and the sea-bed of the continental shelf beneath the high 
seas but contiguous to the United States as appertaining to 
the United States, subject to its jurisdiction and control.”’ 
In the declaration of this new Monroe doctrine, however, he 
conceded that the right to free and unimpeded navigation 
above was not affected. But Peru evidently thinks otherwise. 
Worldly wealth and success lies with those who can accurately 
forecast the shape of things to come. All far-sighted lawyers 
will plunge into the sea at once and establish an ocean bed 


Suppose 


practice. RICHARD Rok. 


REVIEWS 


Housing Law and Practice. Second Edition. By A. NoRMAN 
SCHOFIELD, LL.M., Solicitor, and Jonn VF. Garner, LL.M., 
Solicitor. 1955. London: Shaw & Sons, Ltd. £5 5s. net. 


The first edition established this book as the standard text-book 
on the subject of housing law and practice, and the present 
edition will be found no less useful. The volume commences 
with a statement in narrative form, occupying 419 pages, and 
containing an adequate explanation of the effect of statutes, 
rules and circulars on housing and discussion of various problems 
which arise in practice, such as those on the making of contracts 
for erection of houses. The explanations are sound and many 
of them, for instance in the chapter on Housing Management, 
show a real appreciation of the requirements of readers who are 
not all members of the legal profession. Perhaps in a future 
edition the opportunity might be taken to reduce the bulk of 
the volume, which is somewhat inconvenient in size, by some 
decrease in the length of the text and by an amended lay-out. 
For instance, the statement of the conditions on which the 
Minister consents to sales of houses (p. 130 ef seg.) occupies 
considerable space but is not appreciably helpful in view of the 
Teprint (at p. 1290 ef seq.) of the Minister’s circular 64/1952. 
Incidentally, the statement (p. 131) that the price at which a 
house may be resold within five years ‘‘ may, however, be 
increased subsequently by such a sum as may be agreed between 
the owner and the local authority ”’ is misleading, as it is apparent 
from circular 64/1952, para. 8 (2) (6), that an increase can be 
permitted only on account of improvements. 


The remainder of the volume, that is, including the index, 
1070 pages, is described as Appendices. The statutes, com- 
mencing with the Small Tenements Recovery Act, 1838, and 
ending with the Housing Repairs and Rents Act, 1954, with 
brief but effective notes (including cross-references to other 


parts of the book), occupy 470 pages, and the rest of the book is 
taken up by reprints of orders, regulations and circulars (with a 
small number of notes, mainly of repeals and amendments), and 
a few precedents. ‘The result is that the main value of the work 
is for reference by local government officers? who will find all 
they require in one volume. Now that the powers of local 
authorities, for instance in connection with slum clearance and 
on the topical problem of certificates of disrepair of houses, are 
affecting so many houses owned privately, the book may also 
be found useful by solicitors in private practice who otherwise 
may experience difficulty in tracing relevant rules and authorities 


Stevens’ Elements of Mercantile Law. Jwelfth Edition. 
By Joun Montcomeriz, B.A., of Lincoln's Inn, Barrister 
at-Law. 1955. London: Butterworth & Co. (Publishers) 
Ltd. 17s. 6d. net. 

The unusual scope of Stevens’ Mercantile Law 
distinction in that class of law book which, while clearly intended 
for students, is nevertheless of interest and value to the profession 
The treatment of the basic law of contract and such specialities 
as Partnership and Bankruptcy is adequate for the commercial 
man and the lay student; indeed it displays a novelty of 
approach and a choice of illustration especially apt to the everyday 
experience of those for whom the nicety of the law is but a 
factor which they cannot leave out of account in tackling their 
main job in life. * Pages 74 to 92, in which the subject of payment 
under contract is set out in realistic terms, is a good example of 
this appositeness. But more, the chapters on Marine Insurance 
Carriage by Air, Merchandise Marks and_ Stov k Exchange 
Transactions, though brief, constitute introductions to those 
subjects fit to be assimilated by a good many practising solicitor 
with no special experience of them. 


gives ita 
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The book is on the whole conspicuously well written. It 
grates slightly to find the word “ verbal’’ for “ oral’’ as early 
as p. 4; but the solecism does not persist. At two points in the 
part of the text headed “‘ General View of Contracts ’’ the author 
finds himself discussing tortious liability (deceit in connection 
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with misrepresentation, and interference with contracts) and does 
not, we think, signal the fact sufficiently. But there are many 
counter-balancing merits, not least a splendid index, a useful 
summary at the head of each chapter, and a selling price 
refreshingly moderate for a volume of 800 pages. 


CORRESPONDENCE 


[The views expressed by our corvespondents ave not necessarily those of THE SOLICITORS’ JOURNAL} 


Licensing Act, 1953 


Sir,—We are concerned in a number of matters under the above 
Act, and we think it is high time that the procedure of certain of 
the confirming authorities received a little publicity. 


Yesterday we travelled some thirty-five miles each way to 
obtain the confirmation of an off-license granted by licensing 
justices a month or two ago. Whilst there was no need to produce 
any plan before the licensing justices, the rules of the appropriate 
confirming authority provide (inter alia) that upon any application 
for the confirmation of any new licence the applicant shall lay 
before the committee an Ordnance map drawn to a scale of 
25 inches to the mile and marked in some detail in accordance 
with their rules. 

In order to conform with these rules, we had to instruct 
architects to prepare a plan in accordance therewith. The cost 
of this, which was quite reasonable in the circumstances, was 
£20 6s. 


Country Practice 





I was deceived when I first broke into a rural practice. For 
one thing, they asked me if I was quite sound on routine 
conveyancing. Little did I think that this entailed a knowledge 
of how the Transitional Provisions affect the widower, married 
in 1870 and still living in 1926, of a co-parcener in copyhold 
land, the only title document being an admission dated long 
before the first of the Married Women’s Property Acts. Still 
less did I imagine that every other abstract would contain 
the snail-like, ill-defined trail of a legal estate enmeshed in 
the aristocratic network of the Settled Land Acts. It all 
depended, as I discovered, on what country solicitors meant 
by routine conveyancing. 

Another deception was self inflicted. Unconsciously | 
supposed that the clients would be, for the most part, 
connected with agriculture, and their interests more or less 
confined within the covers of the Farmer's Weekly and 
Country Life respectively. In fact, country dwellers are a 
very mixed lot ; I no longer think of anyone as “ a typical 
countryman.’’ The samples entering a country solicitor’s 
office are quite frequently retired service people. My experience 
suggests that retired Army and Navy types cannot settle 
down in, or near, a city; the Air Force, on the other hand, 
has probably had enough of wide open spaces, and retires to 
any convenient town. Again, a country district contains a 
higher proportion, per thousand of the population, of creative 
artists than say Birmingham, Bristol or Bradford. 

When times were bad on the land, and tenants could hardly 
be found, crofters and shepherds from the Highlands and the 
Cheviots would sometimes move in and somehow wrest a 
meagre living from the derelict land. Some of them have 
remained (‘‘ I’m a lapsed Presbyterian,’’ one of them told me) 
and, to add to the international mixture, the late war has 
left a number of middle, southern and eastern Europeans with 
us. And of course the population includes businessmen who 
for various reasons prefer to live twenty or thirty miles from 
their work. 


When we attended before the confirming authority there was 
no opposition, and in any event we should have been entitled to 
receive ten days’ notice thereof if there had been. We handed 
the map to the clerk, who said ‘“‘ What is this ?’’ We told him, 
and he thereupon handed it to an assistant who placed in on a 
chair amongst a number of other papers. We asked him whether 
it would go before the justices and he said ‘‘ No.”’ We then asked 
whether anybody would ever in any circumstances look at it. It 
appeared not ! 

It seems to us high time that these county confirming 
authorities or their clerks, or both, learned that there is no 
justification nor reason in this sort of unnecessary and expensive 
requirement. 

We have no hesitation in signing our names to this letter. 

We are writing in the same terms to the Editor of the Luu 
Society's Gazette. 

BATTEN & WHITSED. 
Peterborough. 


COUNTRY CUSTOMERS 


The country solicitor must be prepared to advise on almost 
every branch of the law, and to leave no volume of Halsbury 
unthumbed. Problems of international law, whether from 
lapsed Presbyterians or displaced Balts, have to be faced. 
Even ecclesiastical law comes in for occasional consideration ; 
many a country solicitor has had to study a Church Terrier with 
more than veterinary care. Admiralty practice, I regret, has 
passed me by. The nearest I came to it was in the magistrates’ 
court when a ship’s pilot, describing a car smash on a country 
road, related how he had had to turn hard aport at twenty 
knots to try and avoid an approaching motor car in mid-stream 
—or words to that effect. 


The impact of a typical country client upon a typical 
country solicitor is illustrated by an interview I had recently. 
The lady, whom I vaguely knew to be a client, entered my room 
with a dark blue portfolio under her arm, and proceeded to 
seek advice on the powers of maintenance and advancement for 
infants in England under the terms of a settlement governed 
by the laws of New South Wales. I said I would find out. 
She then unfolded her portfolio, and examined me about my 
listening habits. It seemed that she was an observer, orf 
something, for the B.B.C. 


I was cross-examined as to the programmes to which I had 
listened the previous day, and she marked down a series of 
little kisses on a large chart. I tried to explain that my 
listening habits had been thrown out of gear by reason of 
a fractured off-side rear spring on my motor car, but 
apparently the chart did not have room for excuses. Anyhow, 
when she had gone I realised that I was recorded as having 
listened only to the 7 a.m. News, Listen with Mother, and the 
Goon Show. 

If it ever comes to light what a typical country solicitor 
listens to, I feel I must explain to my readers that a broken 
spring was to blame. Meanwhile, can anyone tell me about 
the law of New South Wales ? “ HIGHFIELD.” 





The Queen has been pleased to give directions for the appoint- 
ment of Mr. IsaporE VicToR ELVAN, Senior Magistrate in the 


Gold Coast, to be a Puisne Judge of Her Majesty’s High Courts 
of Basutoland, the Bechuanaland Protectorate and Swaziland. 
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a striking press... 


TAXES 


This is undoubtedly one of the most valuable of income tax publica- 
tions available to the practitioner. 


SOLICITORS’ JOURNAL 


A work which is truly comprehensive. 


ACCOUNTANTS’ JOURNAL 


The publishers’ declared intention is to provide a complete service to 
the practitioner. They have done it and done it well. Every 
conceivable feature for quick and easy reference and every graphic 
device to guide the reader through the maze of statutes and orders 
has been incorporated. 


LAW NOTES 


The advertisements make high claims. The first impression — Clitas 
is of vast size and it is too soon to have any final opinion - is that 
these claims are justified, and indeed that the high standard . . . 
will command the respect of all. 


LAW NOTES (their final opinion) 
Quite apart from the substantive merit of the publication, however, 
we regard with some awe the mechanical genius which produced this 
method of keeping a book on an ever-changing subject up to date and 
the practical efficiency (again from the mechanical point of view) by 
which this is done. 


THE DIRECTOR 
After the mental battering which is always experienced on reading 
through a section of a Finance Act, it is refreshing to find a 
commentary at the end which states its effect in plain English and in 
a concise manner. 


LAW TIMES 


The authors are also to be congratulated on a first class index. So 
many worth-while books have lost much of their value through 
poor indexing that it is refreshing to see an index which bears the 
stamp of workmanship and an appreciation of the needs of 
practitioners. 


CLI 


Current Law Income Tax Acts Service 


The complete CLITAS Service with Service to end of year, 2 vols. £9 9s. Postage 2. 6d. Thereafter £2 12s. 6d. a year 


Income Tax and Surtax only with Service to end of year, £6 6s. Postage 2s. Thereafter £2 2s. a year. 


SWEET & MAXWELL : STEVENS & SONS 3 Chancery Lane, W.C.2 
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The Notes of Cases in this 1 
will be found in the Weekly Law Reports 
HOUSE OF LORDS 
LANDLORD AND TENANT: TENANCY OF FARM: 


RIGHTS: GRANT OF 
INTERFERENCE 


RESERVATION OF SPORTING 
RABBITING RIGHTS BY LANDLORD: 
BY TENANT 
Mason and Another v. Clarke 
Lord Morton of Henryton, 
24th March, 1955 
O.B. 460 ; 


Viscount Simonds, 
Lord Reid and Lord 


the 


Lord Oaksey, 
Keith of Avonholm. 


Appeal from Court of Appeal (/1954] 1 
98 SoL. J. 28). 

By an agreement under which the second plaintiff, Shepton 
Mallet Transport, Ltd., let certain farm land to the defendant 
Clarke, a farmer, the company reserved to itself ‘‘ (subject to 
the provisions of the Ground Game Act, 1880) all the game, 
rabbits, wildfowl and fish with liberty for itself and all other 
persons authorised by it to preserve, hunt, course, kill and carry 
away the same,’’ and the defendant agreed “ (subject to the 
Ground Game Act) not to shoot or otherwise sport on the land.” 
The company orally leased the rabbiting rights over the land to 
the first plaintiff Mason, a rabbit catcher, who laid snares on land 


where the defendant’s sheep grazed. Clarke removed them. On 
30th December, 1950, the company and Mason executed a 
memorandum under seal witnessing the grant to Mason. The 


plaintiffs claimed that certain other acts of alleged interference 
by Clarke, including authorisation to kill and take rabbits, were 
a breach of his covenant and constituted a trespass against their 
enjoyment of the profit @ prendve, and on 4th January, 1951, they 
began an action claiming an injunction and damages. The 
parole agreement between the two plaintiffs for the lease of the 
rabbiting rights was evidenced by a receipt which stated that 
the consideration paid by the first to the second plaintiff was a 
contribution “‘ towards bailift’s wages.’’ The defendant alleged 
that that receipt was issued in furtherance of an illegal purpose, 
to defraud, it was suggested, the Inland Revenue, and that as 
such it could not be relied on to support the plaintiffs’ claims. 
The Court of Appeal reversed a judgment of Croom-Johnson, J., 
in favour of the plaintiffs, who now appealed to the House of 
Lords. 

ViscouNT SIMONDs said that it must have appeared that the 
plaintitts had a very clear case when the action started, since 
Mason had, by Clarke’s conduct, been debarred from exercising 
his rights. The defence which Clarke put in the forefront of his 
case involved a charge of fraud, alleging that Mason had agreed 
to the rent paid by him to the company being described in the 
receipt as a contribution “‘ towards bailiff’s wages ’’ in order to 
enable the company to conceal from the inspector of taxes a 
receipt for rent. It was pleaded that the agreement was unlawful 
because it was made in fraud of the Inland Revenue in that it 
concealed a taxable receipt of rent and was therefore ineffectual 
to confer on Mason any enforceable rights over the land. On 
the receipt alone, the Court of Appeal came to the conclusion that 
the agreement was so tainted with fraud that Mason could not 
rely on it and so was not entitled in equity to a profit a prendre. 
His lordship dissented from this conclusion. Mason did not 
detect, and could not have been expected to detect, any dishonest 
motive in the words of the receipt. Being wholly innocent of any 
fraud, he was entitled to enforce his agreement unless it was 
established that (1) the other party to the transaction was 
fraudulent, and (2) that party’s fraud by itself debarred him from 
his rights. Even if Bennett, the managing director of the 
company, had had some dishonest motive, which his lordship 
held he had not, an innocent party was not debarred by the other 
party’s fraudulent intention from enforcing an agreement which 
was not in itself illegal. Accordingly this plea failed. The next 
plea was that before 30th December, 1950, Mason had neither a 
legal right nor a right enforceable in equity to the profit a prendre 
and therefore could not complain of interference. But Mason 
had an equitable title. If and so far as it was necessary to 
buttress actual possession of a profit a prendre with a title to 
ownership, this condition was fulfilled and the plea failed. In 
Bristow v. Cormican (1878), 3 App. Cas. 641, 651, 657, Lord Cairns, 
L.C., said that possession “‘ for however short a period,’’ and 
Lord Hatherley said that “‘ the slightest amount of possession,” 
of a profit a prendre was sufficient to support an action for 


ue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 
Where possible the appropriate page reference is given at the end of the note. 


Mason was in possession of the 
profit a prendve and Clarke was none the less a trespasser on the 
incorporeal hereditament because he was himself the occupier 
of the land and had certain rights under the Ground Game Act 
Clarke next sought to justify his interference with the exercise 
by Mason of his rights by pleading that the reservation or regrant 
did not on its true construction confer any right to lay snares in 
the open fields of his farm. The plea was used to justify Clarke's 
objection to the use by Mason of snares and to excuse the steps 
he took in excess of his rights under the Ground Game Act to 
destroy the rabbits himself. On this point also his lordship could 
not uphold the decision of the Court of Appeal in favour of 
Clarke. It was a proper exercise of rabbiting rights to lay snares 
in fields where sheep were pastured. Clarke failed on this plea 
Peech v. Best {1931 1 KK.B. 1 was a case of damage caused 
by “‘ extraordinary, non-natural or unreasonable action.’’ Mason 
did not so act. The award of 4100 as general damages to Mason 
by the judge was not such as to justify an appellate court in 
setting it aside. But tor the award of damages to the company 
there should be substituted an injunction. The order of the 
Court of Appeal should be reversed. 


trespass against a wrongdoer. 


also. 


The other noble and learned Jords delivered opinions in favour 
of allowing the appeal. 

APPEARANCES: Gerald Gardiner, Q.C., and John 
(Farrer & Co., for Phipps & Troup, Northampton) ; 
Jones, O.C., and John Perrett (Ellis & Fairbairn). 


{Reported by F. H. Cowrer, Esq., Barrister-at-Law] 


Hobson 
Lloyd- 


[2 W.L.R. 853 


PROFITS TAX: PREFERENCE SHARES REDEEMED AT 
PREMIUM: SUM APPLIED IN REDUCTION OF CAPITAL 


Inland Revenue Commissioners v. Universal Grinding Wheel 
Co., Ltd. 


Lord Lord Morton of Henryton, 
Lord Kkeid and Lord Cohen. 30th March 1955 
Appeal from the Court of Appeal ({1954) Ch. 117 ; 98 Soc. J. 26) 


The Crown appealed from a decision of the Court of Appeal, 
affirming a decision of Upjohn, J., dismissing an appeal by case 
stated by the Commissioners for the Special Purposes of the Income 
Tax Acts, who had discharged an assessment to profits tax on 
the company in respect of 7s. premium paid on each £1 preference 
share redeemed by the company. By its articles of association 
provision was made in accordance with powers given by s. 46 of 
the Companies Act, 1929, for the redemption of the £1 preference 
shares at the price of the nominal amount of the shares, plus a 
premium of 7s. a share. In 1947, the company redeemed the 
preference shares, the redemption being carried out in part by 
an issue of new capital and in part out of profits available for 
dividend. In particular, the premium of 7s. was paid out of 
such profits, as required by s. 46 of the Act of 1929 and the 
articles of association. By s. 36 (1) of the Finance Act, 1947, the 
meaning of ‘‘ distribution’’ was defined for the purposes of profits 
tax, the proviso stating: ‘‘ Provided that no sum applied 
in . . . reducing the share capital of the person carrying on the 
trade or business shall be treated as a distribution.’’ The 
Commissioners held that the redemption of the preference shares 
was simply a way of reducing the company’s capital and that It 
had applied 27s. a share in reducing its share capital within the 
meaning of the proviso. 


Viscount Simonds, Porter, 


ViscoUNT SIMONDs said that nothing else was involved in 
this appeal than to determine in relation to the facts of the case 
what was the meaning of “sum applied in reducing the 
share capital.” In the Court of Appeal, Singleton, L.J., said 
(1954) Ch., at pp. 123-24): ‘‘ The company could not redeem 
the preference shares unless they paid 27s. a share to the holders 
of those shares. In paying that amount, they were applying It 
to redeem the preference shares and in reducing the share capital 
of the company; thus the sum which they paid was applied m 
reducing the capital of the company, and does not fall to be 
treated as a distribution.’’ The case for the company could not 
be put more cogently. In reason 7 of the appellants’ formal 
reasons, it was urged that ‘‘ share capital can be reduced only 
by the payment or loss of money or money’s worth out of It 
and no greater sum in money or money’s worth can be paid oF 
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lost out of a sum of share capital than a sum equal to that nominal 
amount: so soon as its nominal amount has been applied in 
reducing it, it is reduced to nothing and no further sum can be 
applied in reducing it.’’ The effect of the redemption of preference 
shares on the capital structure of the company was that the 
act of redemption reduced the capital. Thus the redemption 
was a way of reducing the capital When this company 
redeemed its shares, it by that act reduced its nominal and issued 
capital by £400,000. The sum applied in reducing capital 
might exceed the amount by which the capital was nominally 
reduced. His lordship had come to a clear conclusion in favour 
of the respondent company. The House was concerned only 
with the premium payable on redemption of the preference 
shares. The stipulated redemption price contained other 
ingredients. There might be special considerations applying 
to them which were not brought to the notice of the House and 
nothing his lordship had said should prejudice any further 
discussion of them. The appeal must be dismissed with costs. 


The other noble and learned lords delivered opinions in favour 
of dismissing the appeal. 


APPEARANCES : Sir Reginald Manningham-Buller, Q.C., A.-G., 
C. Montgomery White, Q.C., J. H. Stamp and Sir Reginald Hills 
(Solicitor of Inland Revenue); Borneman, Q.C., and Gordon 
Richardson (Linklaters & Paines). 


{Reported by F. H. Cowrrr, Esq., Barrister-at-Law} {2 W.L.R. 892 


COURT OF APPEAL 


CONSTRUCTION : SUPPLY OF MISSING WORDS : 
POWER OF APPOINTMENT 


In re Follett, deceased ; Barclays Bank, Ltd. v. Dovell and 
Another 


Evershed, M.R., Jenkins and Romer, L.JJ. 17th March, 1955 
Appeal from Roxburgh, J. ([1954] 1 W.L.R. 1430; 98Sov. J.820). 


In 1923, G. S. Follett bequeathed her residuary estate, subject 
to two life interests, on trust as to the income thereof to Beryl 
Edmonds, now the first defendant, Mrs. Dovell, for life and 
directed that on B.E.’s death ‘‘ my trustees shall hold my residuary 
trust fund and the future income thereof in trust for all or such 
one or more exclusively or others of her child or children or 
remoter issue or any other person or persons as she should by 
deed or deeds revocable or irrevocable or by will or codicil without 
transgressing the rules against perpetuities appoint and in default 
of or subject to any such appointment in trust for her next of kin.” 
The testatrix died in 1932. In 1953, the two prior life interests 
having determined, Mrs. Dovell, who had no children, purported 
to appoint by deed the whole of the residuary trust fund to 
herself absolutely. On the hearing of a summons taken out to 
ascertain whether the power conferred had been properly exercised, 
Roxburgh, J., read into the clause words which had the effect 
of making the power conferred on Mrs. Dovell a special power 
to appoint to her children or remoter issue only, on the ground 
that these words were to be found in a precedent form in Key 
and Elphinstone’s Precedents in Conveyancing, 11th ed. (which 
was published in 1923 and was, therefore, current at the time 
when the will was made), vol. 2, pp. 901-2. In the judge’s 
opinion, this form had clearly been used in framing the relevant 
clause, and his lordship held that he was compelled to the 
conviction that the words had been inadvertently omitted. The 
first defendant appealed. 

EVERSHED, M.R., said that, as Vaisey, J., had said in In re 
Smith [1948] Ch. 49, the proper principle was stated by Jarman 
on Wills, 7th ed., vol. 1, at p. 556. It would be going beyond 
the permitted limits of judicial interpretation to remodel, in 
effect, the disposition unless the court was able to discern not 
only the errors but also exactly what had gone wrong and what 
were the words which had been omitted. In the present case 
there were omissions in the clause, but the nature and wording 
of what had been left out was not sufficiently certain to enable 
the court to supply words. It was not even certain that the 
testatrix or those drafting the will for her had used this particular 
text-book, for there was no precise verbal correspondence 
between the precedent and the clause in the will. One of the 
alleged errors might have been no more than that of transcribing 
“o-r’’ for ‘‘o-f’’ and that what should have been said was 
“such one or more exclusively of others.”” The court was not 
merely being asked to fill an obvious gap but to transform entirely 
the effect of the clause, which as it stood gave a general power 
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of appointment. His lordship would not say that the court 
could never in an appropriate case do that, but it would need 
a much stronger case than the present to justify taking such a 
step. 


JENKINS and Romer, L.JJ., agreed. Appeal allowed 


APPEARANCES: I. J. Lindner, O.C. and G. H. Crispi 
(C. D. Lush with them); J]. L. Arnold (Moon, Gilks & Moon for 
Campton, Symons & Co., Exeter) ; Mark Cockle (Terence O'Shea 


Lake and Co.). 


(Reported by Miss E. DaNGERFiELp, Barrister-at-Law] [1 W.L.R. 429 


SUB-COMMITTEE 
UNDER 


AGRICULTURE: HUSBANDRY 

ENTITLED TO RECEIVE REPRESENTATIONS 
AGRICULTURE ACT, 1947 

R. v. Minister of Agriculture and Fisheries ; ex parte Graham 


R. v. Agricultural Land Tribunal (South Western Province) ; 
ex parte Benney 
Denning and Parker, L.JJ., and Upjohn, J. 

Appeals from Divisional Court. 

In the first of these two cases (which were heard together), 
a supervision order under s. 12 (1) of the Agriculture Act, 1947, 
had been made against a farmer, and in the second a dispossession 
order under s. 17 (1) against a second farmer who had already 
been the subject of a supervision order. Before the orders were 
made, the farmers gave notice that they wished to make repre 
sentations, and the persons appointed by the Minister to hear the 
representations were the husbandry sub-committee of the county 
agricultural executive committee. The hearings duly took place 
and in the result orders were made in both cases. The farmers 
applied for an order of certiorari to bring up and quash the orders 
on the ground, inter alia, that the husbandry sub-committee 
were not, having regard to s. 104 (5) of the Act, entitled to 
hear the representations and that, consequently, the hearing of 
them was a nullity. The Act ins. 104 (4) provides that if a person 
“requires that an opportunity be afforded him of being heard by 
a person appointed by the Minister for that purpose, such an 
opportunity shall be afforded to him...’’ By s. 104 (5): “ No 
officer or servant of a county agricultural executive committee, 
or any sub-committee or district committee thereof, shall be 
appointed . . . to receive representations relating to land in the 
area of the committee.’’ The Divisional Court held that the 
plain meaning of s. 104 (5) of the Act was that sub-committees 
were barred from hearing representations and issued orders of 
certiorari. The applicants appealed. 

DENNING, L.J., said that the important question was whethe1 
husbandry committees were proper persons to hear the farmers’ 
representations. They had done so for the last six years, but 
the Divisional Court had held that they were not entitled to hear 
them at all. In their view (the Divisional Court’s), s. 104 (5) 
of the Act of 1947 must be read as if it had Said that no sub 
committee or district committee should be appointed to hear 
representations. He (Denning, L.J.) could not agree. The 
subsection should be read as if the word “‘ of ’’ were inserted before 
“any ’’ so that the subsection meant that “‘ no officer or servant 
of a county agricultural committee, or (of) any sub-committee 
or district committee thereof, shall be appointed to make 
representations.’” The view of the Divisional Court would 
produce absurd results since it would mean that an officer or 
servant of a sub-committee could be appointed to hear repre- 
sentations, but that an officer or servant of the county agricultural 
committee could not be appointed. It was also contended by 
the applicants that ‘‘a person appointed ’’ to hear representations 
must be a single person and not a fluctuating body like a sub 
committee. The Interpretation Act, 1889, showed that singular 
included plural and it had been held that “ person ’’ might 
include a sub-committee. Another point taken for the applicant 
in the first case was that the county land agent, who was not 
entitled to receive representations, sat with the sub-committee 
during the hearing and wrote their report. There was no reason 
why a local official should not attend the hearings of the 
husbandry committee in the capacity of its clerk. He must, 
however, take no part in the decision. He should sit at a separate 
table and take a note from which he might draft a report of the 
representations the farmer had made. In his (Denning, L.J.’s) 
view, the practice which had hitherto been adopted throughout 
the country was valid. The husbandry sub-committee were 
entitled to hear the representations, to consider them and to 
take action upon them, and they were entitled to have the county 
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land agent present in the capacity of clerk to the sub-committee, 
and the appeal in the first case must be allowed. The decision 
regarding the capacity of the sub-committee to hear represen- 
tations applied equally in the second case in relation to the 
representations made by the farmer against the making of a 
dispossession order against him. But another point was raised 
in that case. The farmer appealed against the order for dispos- 
session to the Agricultural Land Tribunal. The plan furnished 
to the tribunal showed only 151 acres of the land concerned, 
four acres having been accidentally omitted. But when, after 
the tribunal’s decision, the Minister made the order for dispos- 
session, it was made in respect of the correct area of 155 acres, 
and it was contended that the Minister could not, without the 
farmer’s consent, increase the area in that way. He thought that 
that contention was right because the precise area under consid- 
eration might often be of great importance. The point was a 
very technical one but the farmer was entitled to take advantage 
of it. The dispossession order must, therefore, be quashed, 
although the proceedings before the sub-committee and the 
tribunal were valid. The result was that the appeal in the first 
case would be allowed, and in the second the order of the Minister 
must be quashed on the narrow point which he had mentioned. 
PARKER, L.J., and Upjoun, J., delivered assenting judgments. 
Leave to appeal to the House of Lords given in both cases. 
APPEARANCES: Sir R. Manningham-Bulley, O.C., A.-G., 
Siv H. Hylton-Foster, O.C., S.-G., and B. S. Wingate-Saul (Solicitor, 
Minister of Agriculture and Iisheries) ; Kenneth Diplock, Q.C., 
and J. R. Cumming-Bruce (Gregory, Rowcliffe & Co., for Clayhills, 
Lucas & Co., Darlington); A. P. Marshall, O.C., Gilbert Dare 
and Jevemy Thorpe (Lucien Fior, for Thrall, Llewellyn & Spooner, 


Truro). 
(2 W.L.R. 872 


Reported by Partie B. DurRNFoRD, Esq., Barrister-at-Law} 


ILLEGITIMATE CHILD: RIGHTS 


OF PARENTS 
In re Aster (an infant) 
I-vershed, M.R., and Jenkins, L.J. 24th March, 1955 

Appeal from Harman, J. 

On 25th May, 1952, an illegitimate child was born, her mother 
being at the date of her birth under twenty years of age, and 
her father, a married man, much older. The parents subsequently 
quarrelled and the mother, who was a Roman Catholic, handed 
the infant to a Catholic society with a view to its adoption under 
the Adoption Act, 1950. The father, who was admittedly 
devoted to the infant, objected to this course and applied by 
originating summons under the Law Reform (Miscellaneous 
Provisions) Act, 1949, for an order: (1) that the child might be 
made a ward of court; (2) that he might be appointed to be her 
guardian and, further, that her custody, care and control might be 
given to him. On 21st December, 1954, Harman, J., made an 
order directing first that the infant, having become a ward of 
court, should remain so during her minority or until further 
order and, secondly, that until further order she should be 
committed to the care of the father’s brother and sister-in-law 
on an undertaking that they would bring the infant up in the 
Roman Catholic faith. The mother appealed. 

EVERSHED, M.R., said that it was not a case in which the 
mother of the child desired to have its custody and upbringing. 
She desired to put the whole of this episode behind her, and to have 
nothing more to do with the child. It was somewhat paradoxical 
for it to be asserted on her behalf that the mother’s wishes in 
the interests of the child must be acceded to in the absence of 
some very special reason, when those wishes involved as a necessary 
part of them the total extinguishment of her maternal rights. 
The case was also unusual in that here the putative father was 
very much on the scene. In both Barnardo v. McHugh (1891 
A.C. 388, in the House of Lords, and Jn ve Carroll (1931) 1 K.B. 
317, the putative father was not on the scene at all, if indeed 
he had ever been identified ; and the question that the House of 
Lords and this court were there considering was the extent 
to which the wishes of the only parent who was on the scene 
ought to be acceded to. The present was a case of the invocation 
of the parental duties and powers of the court as regards a 
ward of court, and by statute and well-established principle it 
was not in doubt that in every such case the paramount 
consideration must be the welfare of the child. There was 
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nothing to show that the mother’s wishes were disregarded. 
What the judge did was to exercise his discretion by considering 
the alternatives presented to him on the one side and the other, 


SOLICITORS’ 


April 16, 1955 


JOURNAL 


and to come to a conclusion that in the interests of the child 
the better plan was that to which he gave effect. There was no 
error of law and the appeal should be dismissed. 

JenkINS, L.J., agreed. Appeal dismissed. 

APPEARANCES: P. Ingress Bell, Q.C., and S. Seuffert (Willes 
and Gladstone); J. Platts-Mills (O. H. Parsons). 


[Reported by J. D. Pennincron, Esq., Barrister-at-Law] [1 W.L.R. 465 


PRACTICE AND PROCEDURE: LIBEL: MEDICAL REPORT 

ON PLAINTIFF IN PERSONAL INJURIES ACTION 

COMMUNICATED BY DEFENDANTS’ SOLICITORS TO 

PLAINTIFF’S SOLICITORS: ACTION FOR LIBEL BY 

PLAINTIFF AGAINST DOCTOR: CLAIM BY DOCTOR 
OF PRIVILEGE FROM DISCOVERY 


Schneider v. Leigh 


Singleton, Hodson and Romer, L.JJ. 30th March, 1955 


Appeal from Donovan, J. 


A firm of solicitors acting for the defendants in an action for 
damages for personal injuries, having obtained a medical report 
from a doctor on the plaintiff’s injuries, wrote a letter to his 
solicitors in which they quoted extracts from the report. The 
letter was shown by the plaintiff’s solicitors to the plaintiff, 
who, regarding the extracts as defamatory, issued a writ for 
libel against the doctor and claimed discovery of the full medical 
report and of the correspondence relating thereto. The doctor 
claimed the protection of the privilege admitted to be possessed 
by the defendants in the first action. Donovan, J., in chambers, 
refused the order. The plaintiff appealed. 

Hopson, L.J., said that the claim to privilege from production 
was based on “ legal professional privilege ’’ which, it was said 
in Wheeler v. Le Marchant (1881), 17 Ch.D. 675, at p. 682, was of 
very limited character, did not go beyond obtaining legal advice 
and assistance, and covered all things necessary in the shape 
of communications to legal advisers so that legal advice could be 
obtained safely and sufficiently. The medical reports were 
privileged from production in the personal injuries action, and 
the question was whether the privilege extended beyond the 
defendants to that action. The privilege was that of the litigant, 
and not that of his witnesses as such. The litigant could waive 
the privilege and disclose the proofs of his witnesses without 
their having any ground for complaint. What was now being 
sought was to extend the protection to a proposed witness who, 
as such, had no privilege of his own. The present defendant 
relied on a note to Ord. 31, r. 1, in the Annual Practice (p. 498) 
which said that “once privileged, always privileged.’’ That 
was based on an observation of Lindley, M.R., in Calcraft v. 
Guest [1898) 1 Q.B. 759, where after referring to Mine v. 
Morgan (1873), L.R. 8 Ch. 361 (which showed that privilege 
enured for the benefit of a party’s successors in title), he used 
those words. But it would seem that Lindley, M.R., merely 
intended to follow Minet v. Morgan (supra), and his language 
when properly understood did not support the wide proposition 
contended for by the present defendant. Such a view was 
not open to the objection that witnesses would be exposed to 
undue risks of proceedings for libel. The occasions on which 
proofs were taken were privileged ; the question whether the 
privilege was qualified or absolute was one of the matters raised 
in the present action. The appeal should be allowed. 

RomMER, L.J., agreed. 

SINGLETON, L.J., dissented. 


Appeal allowed. Leave to appeal. 


APPEARANCES : C. L. Hawser (Isracl, Joslin & Co.); 
FE. McLellan (Le Brasseuy & Oakley). 
Reported by F. R. Dymonp, Esq., Barrister-at-Law (2 W.L.R. 904 


CHANCERY DIVISION 


ADMINISTRATION: NO CLAIMS BY NEXT OF KIN 
AFTER STATUTORY ADVERTISEMENT: SUBSEQUENT 
CLAIM AGAINST TREASURY SOLICITOR : PROPER FORM 
FOR STATUTORY ADVERTISEMENT 
In re Aldhous ; Noble v. Treasury Solicitor 


Danckwerts, J. 24th March, 1955 

Adjourned summons. 

An executor, under the provisions of s. 27 of the Trustee Act, 
1925, issued an advertisement in the usual form for ‘‘ claimants 
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against the estate ”’ of the testatrix. Ultimately, having received 
no claims from any person claiming to be entitled as next of kin 
in respect of part of the estate, as to which the testatrix had 
died intestate, he paid the balance to the Treasury Solicitor. 
Subsequently, after the death of the executor, a niece of the 
testatrix, having satisfied the Treasury Solicitor as to her 
relationship with the testatrix, obtained a grant of administration 
de bonis non to the estate by means of an affidavit that there 
were unadministered assets. The Treasury Solicitor was willing 
to satisfy her claim, but not without the protection of the court. 
Asummons was taken out by her in which she sought a declaration 
that she could give a good receipt, or for an inquiry as to the 
persons entitled to the part of the estate as to which the testatrix 
had died intestate. 


DANCKWERTs, J., said that the form of advertisement used 
was old-established, having apparently been based on Lord 
St. Leonards’ Act (22 & 23 Vict., c. 35), and it was clear from 
Newton v. Sherry (1876), 1 C.P.D. 246, that it was effective 
against next of kin as well as creditors. It was, however, 
unfortunately worded, as it seemed naturally to refer to the 
claims of creditors rather than to those of beneficiaries, and it 
did not follow the wording of s. 27 of the Trustee Act, 1925. 
The wording of such advertisements should be re-cast so as to 
follow more accurately the wording of the section, and should 





clams of creditors but also those of beneficiaries should be 
notified. The Treasury Solicitor, though willing to pay over the 
balance of the estate to persons who should establish their 
lawful claims as next of kin, contended that the grant of 
administration to the plaintiff was nugatory, as there were no 
unadministered assets left. The plaintiff contended that 
administration was not complete, and relied on Harvell v. Foster 
(1954) 2 O.B. 367, where it was held that administration was not 
complete although all the assets had been disposed of. But in 
that case the administrator had misappropriated the assets, 
whereas in the present case the executor had fully administered 
according to law and was protected by s. 27. There were 
accordingly no unadministered assets; the grant to the plaintiff 
was ineffective, and she could not give a good receipt. The 
next of kin might or might not be able to follow the assets into 
the hands of the Treasury Solicitor, but as he was willing to 
account to those who could prove their rights, there would be 
an order which, after reciting that the Treasury Solicitor while 
not admitting liability was willing so to account, would direct an 
inquiry as to the next of kin. Order accordingly. 
APPEARANCES: V. M.C. Pennington (Rose, Johnson & Hicks) ; 
D. Buckley (Treasury Solicitor). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


; be so worded as to indicate to normal people that not only the 
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COSTS : COMPULSORY PURCHASE : REGISTERED LAND : 
VENDORS’ SOLICITORS ENTITLED TO SCALE FEE 


In re West Ferry Road, Poplar 
‘ In re Padwick’s Estate 


Harman, J. 25th March, 1955 


Adjourned summons. 


The London County Council in 1954 bought certain properties 
in Poplar under a compulsory purchase order, made under the 
Town and Country Planning Acts, 1944-1947. The validity of 
the title of the London County Council depended on s. 81 of the 
Lands Clauses (Consolidation) Act, 1845, the costs of the sale 
being payable in accordance with s. 82 of the Act. Application 
was made in due course by the vendors to the London County 
Council for payment of the bill which had been delivered to them 
(the vendors) by their solicitors on 10th September, 1954. The 
bill was a non-itemised bill, drawn on the footing that the 
solicitors were entitled as against their clients, the vendors, to 
payment of the scale fee, described as being in accordance with 
the authorised Land Registry scale. The London County Council 
objected to paying the bill and the costs, therefore, became 
taxable under s. 83 of the Lands Clauses (Consolidation) Act, 
1845, and on a petition under that section an order was made 
on the petition by the taxing master on 7th October, 1954, for 
the taxation of the bill. The London County Council, on 
17th January, 1955, entered certain objections to the taxation 
to which the master delivered answers overruling them on 
7th February, 1955. The London County Council took out the 
present summons on 10th February, 1955, asking the court to 
review the taxation and allow the objections presented by them. 
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Harman, J., said that the question was, did the Solicitors’ 
Remuneration Orders apply to a taxation as between solicitor 
and client on a compulsory purchase order relating to registered 


land. The Solicitors’ Remuneration Order, 1883, had been 
amended many times and was now cited as the Solicitors’ 
Remuneration Orders, 1883-1953. By virtue of para. 2 the costs 
would be taxed according to the scale prescribed by Sched. I, 
but under para. 1 this Schedule did not apply in the case of 
registered land. Moreover by virtue of r. 11 applicable to this 
Schedule the scale was excluded in cases of sales under the Act 
of 1845; it followed that if this were unregistered land 
Sched. II would apply, this being business not thereinbefore 
provided for. This was, however, registered land, so that 
Sched. I was excluded by the first words of the general rule, but 
that did not have the effect, curiously enough, of bringing in 
Sched. II at once. There had been separate orders for registered 
land for many years and those costs were now governed by the 
Solicitors’ Remuneration (Registered Land) Order, 1925, as 
amended by the Orders of 1944 and 1953. Paragraph 1 (d) of 
the Order of 1925, as amended by the two Orders of 1944 and 
1953, provided that for every completed transfer on the sale 
of registered land, “ (i) Where the land is registered with 
absolute or good leasehold title ’’ the remuneration should be 
that prescribed in the Schedule thereto. The Schedule provided 
a sliding scale of remuneration which was the one followed by 
the solicitors in the present case. There had been certain 
percentage additions to that scale about which he was _ not 
concerned. He was of opinion that the solicitors were entitled 
as against their clients to charge on that scale. It was odd that 
there was no rule in this Order excepting compulsory purchases 
as there was for non-registered land. It seemed in consequence 


that the scale applied to compulsory purchases as well as to 


others. That being so, the taxing master was right, and the 
summons must be dismissed. Summons dismissed. 


APPEARANCES: H. E. Francis (J. G. Barr); John Brunyate 
(Coward, Chance & Co.). 


(Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [1 W.L.R. 439 


QUEEN’S BENCH DIVISION 


THRESHING MACHINES ACT, 1878: DUTY 

INJURY TO WORKMAN: LIABILITY OF 

MACHINE AND FARMER 

Jones v. Richards and Others 
Barry, J. 

Action tried at assizes. 
By the Threshing Machines Act, 1878, s. 1: ‘ The drum and 
feeding mouth of every threshing machine . . . shall at all times 
during the working thereof be kept sufficiently and securely 
fenced so far as is reasonably practicable and consistent with the 
due and efficient working thereof... If any person permits any 
threshing machine belonging to him or used for his service or 
benefit to be worked without its being fenced as aforesaid ’’ he 
shall be guilty of a criminal offence. The first and second 
defendants were the owners of a threshing machine and a baling 
machine which they hired out to a third defendant for the 
purpose of threshing on his farm. ‘The plaintiff had° been 
engaged by the first and second defendants (who operated the 
threshing machine themselves) to feed the corn into the machine. 
This work necessitated his standing on a feeding box on the top 
of the machine and spreading the crop over an adjustable feeding 
board from which it dropped into the drum through an aperture 
called the feeding mouth, which was 6 inches wide and about 
2} feet log. The feeding mouth was guarded by a protective 
door, which could be opened or closed by operating a spring and 
cam. It was essential that the door should be open while the 
machine was being fed. In the closed position it covered the 
aperture substantially, although the amount of covering varied 
with the adjustment of the feeding board. Owing to a break- 
down of the baling machine, the threshing machine was slowed 
down (although the drums continued to revolve), and the plaintiff 
was told to stop feeding the drum. While the baling machine 
was being put right, the plaintiff stepped out of the feeding box, 
but failed to close the protective door, although he knew that it 
was his duty to do so. He remained on the threshing platform. 
On his way back to the feeding box he took an incautious step, 
or stepped slightly out of his path, with the result that his right 
leg entered the drum through the feeding mouth and he sustained 
severe injuries. The plaintiff claimed damages against all three 
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defendants for breach of the statutory duty under the Act, 
and against the first and second defendants for negligence at 
common law. 


Barry, J., said that, on the facts, he was satisfied that the 
plaintiff never slipped but took an incautious step. The first 
question was whether the machine was “ working.” It was 
wrong to say that it was not working merely because the drum 
was turning round idling because of a mishap to another machine ; 
it was still under power. The main question was whether it 
was kept sufficiently and securely fenced. The words of the Act 
required both the provision and maintenance of secure fencing 
while the machine was working. In fact, at the material time, the 
feeding mouth was not fenced at all; such fencing as was provided 
by the door was not in position, and was inadequate. The 
makers of the machine had not complied with the requirements 
of the Act merely by providing a fence which had to be inoperative 
much of the time. Without setting an unduly high standard, 
it was easy to see that additional protection could have been 
provided to obviate the consequences of an incautious step. 
Accordingly, the defendant owners, as the persons responsible 
for keeping the fencing sufficient and secure, were liable in damages 
tor breach of statutory duty ; and, if it were necessary so to hold, 


SURVEY OF 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 
Children and Young Persons (Harmful Publications) Bill [H.C.] 
[5th April. 
Criminal Justice Administration Bill [H.L.] [6th April. 
To make new arrangements as to the administration of criminal 
justice in Lancashire and matters connected therewith, and 
to amend the law of England and Wales as to recorders of courts 
of quarter sessions and boroughs, as to stipendiary magistrates and 
their deputies, as to the liability of boroughs to contribute to 
the costs of magistrates’ courts and courts of quarter sessions 
for the county and as to the constitution for purposes of appeals 
of the court of quarter sessions for the county of London. 
Police (Scotland) Bill [H.L.] [6th April. 
To consolidate with amendments certain enactments relating 
to police forces in Scotland and to the execution of warrants in 
the border counties of England and Scotland. 
Requisitioned Houses and Housing (Amendment) Bill [H.C.] 
[5th April. 
Read Second Time :— 
Air Force Bill [H.C.] [5th April. 
Army Bill [H.C.] (5th April. 
Revision of the Army and Air Force Acts (Transitional 
Provisions) Bill [H.C.] (5th April. 


Read Third Time :— 


County Courts Bill [H.L.] [6th April. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time :— 
Bournemouth Corporation (Trolley Vehicles) Provisional Order 
Bill [H.C.] [5th April. 
To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the Bournemouth Corporation 
Act, 1930, relating to Bournemouth Corporation trolley vehicles. 
Leasehold Property (Wales) Bill [H.C.] [5th April. 
To provide for the renewal of long leases of residential property 
in Wales, and for purposes connected therewith. 


National Insurance (No. 2) Bill [H.C.] {7th April. 


To increase the income limit by reference to which persons 
may be excepted from liability to pay contributions under the 
National Insurance Acts, 1946 to 1954; to increase the weekly 
rate of remuneration by reference to which the weekly rate of 
such contributions payable by certain employed persons and 
their employers respectively falls to be determined; and for 
purposes connected with the matters aforesaid. 
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were also liable at common law. The case against the defendant 
farmer was more difficult. He would be wholly ignorant of the 
factual details and of the law, but he was a person for whose 
services or benefit the machine was worked, and, on the 
authorities, he must be held to have permitted the machine to 
be used in contravention of the Act. The next question was the 
responsibility of the plaintiff for his own misfortunes. He had 
failed to utilise the guard which was there and so was responsible 
in a substantial degree, which would be assessed at one-third 
of the damages, which should, after a deduction of one-third, 
be assessed at £2,921. There remained the apportionment of 
damage between the defendants under the Law Reform Act 
of 1935. The plaintiff was the employee of the first two 
defendants; the farmer only became liable under the most 
artificial statutory provisions, and should receive complete 
indemnity from the first two defendants. Judgment for the 
plaintiff. 

APPEARANCES: W. L. Mars-Jones and R. G. Waterhouse 
(Gwyndaf Williams & Roberts, Pwllheli) ; G. Rees (Breese Jones 
& Casson, Portmadoc); E. Jones, Q.C., and E. B. B. Richards 
(Porter & Co., Conway). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


THE WEEK 


Read Second Time :— 


Corn Exchange Bill [H.L.] 
Non-Industrial Employment Bill [H.C.] [1st April. 
Public Libraries (Scotland) Bill [H.C.] [1st April. 
Rating and Valuation (Miscellaneous Provisions) Bill [H.C.] 
[6th April. 
[5th April. 
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(4th April. 


Road Traffic Bill [H.C.] 


Read Third Time :— 


British Museum Bill [H.C.] {6th April. 
Sandown-Shanklin Urban District Council Bill [H.C.] 
(7th April. 


B. QUESTIONS 
CHURCH PROPERTY, PADDINGTON (LEASES) 


Sir JoHN CRowpDER, asked what powers the Church Com- 
missioners had over the granting of sub-leases, and whether the 
sale of sub-leases for cash was permitted within the terms of 
the original lease, said that under leases granted by another 
body, the Ecclesiastical Commissioners, in 1868, there had been 
no covenant requiring the consent of the Commissioners to the 
grant or sale of sub-leases. 

He understood that all new leases would contain a covenant 
requiring the Commissioners’ consent to assignments and 
sub-lettings covering a period of more than three years. 

, (4th April. 


DEVELOPMENT ORDERS (APPEALS) 


Mr. WarsBEy asked the Minister of Housing and Local 
Government whether he was aware that no procedure existed by 
which persons, other than the applicant, aggrieved by a 
development order made by a local planning authority, could 
appeal against the order, and whether he would introduce 
amending legislation. 

Mr. DeeEpEs said he assumed that reference was being made 
to decisions on applications for planning permission. If everyone 
were entitled to object before anyone was entitled to put up a 
building or change a use or carry out some other development, 
enterprise would be subject to intolerable delays. Development 
which did not accord with the provisions of an approved plan 
was subject to restrictions, and in important cases third parties 
would be given an opportunity to make their views known 
before development, substantially out of accord with an approved 
plan, was allowed. (5th April. 


HovusinG ASSOCIATION TENANCIES 


Asked whether he would introduce legislation to amend s.33 
of the Housing Repairs and Rents Act, 1954, in order to provide 
security of tenure for tenants of housing associations, and 
whether he would also take administrative action to discourage 
the further extension by the use of s. 33 of the Act of the principle 
of the tied house into the industrial field, Mr. DEEDEs said the 
Minister did not think s. 33 required amendment. [5th April. 
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CourT PROCEEDINGS (PoLiIcE Costs) 

Asked whether he would introduce legislation to prohibit 
police authorities from enforcing payment of costs against 
persons who had been acquitted on criminal charges, 
Major LLoyD-GEORGE said no doubt the questioner had in mind 
the case of Mr. Harry Fletcher. The facts were most unusual 
and had not been made clear in the published reports. Mr. Fletcher 
had successfully raised at quarter sessions a point of law, with the 
result that the indictment against him had been quashed, but 
on appeal to the divisional court the decision of quarter sessions 
had been held to be wrong. In such circumstances it was usual 
for the losing party to pay the costs, and Mr. Fletcher had been 
ordered to do so. The proceedings in the Divisional Court had 
not been directly related to the subsequent proceedings which 
had resulted in Mr. Fletcher’s acquittal and the costs of £245 
which he had been ordered to pay formed a comparatively small 
proportion of the total debts which had since led to his being 
declared bankrupt. 

Moreover, Mr. Fletcher had not repaid the £75 costs which 
had been paid to him by the prosecution following the first hearing 
at quarter sessions. He, Major Lloyd-George, had, however, 
thought it right to invite the Standing Joint Committee to review 
the circumstances of the case, and he was informed that the 
Committee had now decided to forgo the outstanding balance 
of the costs due to them. {6th April. 


STATUTORY INSTRUMENTS 

British Wool (Guaranteed Prices) Order, 1955. (S.I. 1955 
No. 487.) 5d. 

Control of Borrowing (Amendment) Order, 1955. 
No. 530.) 5d. 

This Order exempts from control certain transactions which 
do not involve the raising of new money and also makes minor 
technical amendments to the Control of Borrowing Order, 1947. 
Double Taxation Relief (Taxes on Income) (U.S.A.) (No. 2) 

Regulations, 1955. (S.I. 1955 No. 499.) 

Dressmaking and Women’s Light Clothing Wages Council 
(Scotland) Wages Regulation Order, 1955. (S.I. 1955 No. 483.) 
8d. 

Great Ouse River Board (Over Internal Drainage District) Order, 
1955. (S.1. 1955 No. 519.) 5d. 

Hydrocarbon Oil Duties (Drawback) (No. 1) Order, 
(S.I. 1955 No. 506.) . 
Marriages Validity (The Alfred Tilly Memorial Baptist Church, 

Rumney) Order, 1955. (S.I. 1955 No. 505.) 

Motor Vehicles (Construction and Use) Regulations, 1955 (S.I. 


1955 No. 482.) 1s. 8d. 


(S.I. 1955 


1955. 


POINTS IN 


Landlord and Tenant—Mutvuat CovENANT TO KEEP PUMP 
AND WELL IN ORDER—-WHETHER OBLIGED TO CONSULT BEFORE 
; INCURRING EXPENDITURE 

Q. The parcels to a lease contains the following clause : 
“.. . Together also with the joint use of the pump and well 
situate in the yard to the dwelling-house known as Blackacre, 
subject nevertheless to the obligations as to repair hereinafter 
contained and referred to.’’ The obligations are as follows: 
“The lessor and the tenant hereby mutually covenant one with 
the other that they will keep the said pump and well in the yard 
in good and proper order and condition and suitable for drinking 
purposes and will pay one-half each of the cost of such main- 
tenance, repair or such renewal as there may be.’’ During last 
summer the well and pump became unsatisfactory and repairs 
were carried out of which our client, the tenant, paid one-half, 


a 





Questions, which can only be accepted from practising 
‘solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ’”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 

| envelope. Responsibility cannot be accepted for the 
| return of documents submitted, and no undertaking can be 
| given to reply by any particular date or at all. 
| 
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Miscellaneous 
11d. 

Workers 

(S.I. 1955 


(Increase of Benefit and 
Provisions) Regulations, 1955. (S.I. 1955 No. 493.) 

National Insurance (Industrial Injuries) (Colliery 
Supplementary Scheme) Amendment Order, 1955. 
No. 494.) 


National Insurance 


National Insurance (Maternity Benefit and Miscellaneous 
Provisions) Amendment Regulations, 1955. (S.1. 1955 No. 498.) 
5d. 


North of Scotland Hydro-Electric Board (Constructional Scheme 
No. 35) Confirmation Order, 1955. (S.I. 1955 No. 515 
(S. 54).) 

Petty Sessional Divisions (West Riding of Yorkshire) Order, 
1955. (S.I. 1955 No. 517.) 8d. 


Police Pensions Regulations, 1955. (S.1. 1955 No. 480.) Is. 11d 

Police Pensions (No. 2) Regulations, 1955. (S.I. 1955 No. 481.) 
6d. 

Police Pensions (Scotland) Regulations, 1955. (S.I. 1955 No. 485 
(S. Sy.) tex-Se: 


Police Pensions (Scotland) (No. 2) Regulations, 1955. (S.1. 1955 
No. 486 (S.52).) 6d. 

Retention of Cables, Mains and Pipes Under Highways (West 
Suffolk) (No. 1) Order, 1955. (S.I. 1955 No. 500.) 


Sack and Bag Wages Council (Great Britain) Wages Regulation 


(Amendment) Order, 1955. (S.I. 1955 No. 502.) 5d. 

Southport (Repeal of Local Enactments) Order, 1955. (S.I. 1955 
No. 497.) 

Stopping Up of Highways (Ixent) (No. 5) Order, 1955. (5.1. 
1955 No. 474.) 

Stopping Up of Highways (Middlesex) (No. +4) Order, 1955. 
(S.I. 1955 No. 488.) 

Stopping Up of Highways (Plymouth) (No. 2) Order, 1955. 
(S.I. 1955 No. 490.) 

Stopping Up of Highways (Plymouth) (No. 3) Order, 1955. 
(S.I. 1955 No. 492.) 

Stopping Up of Highways (Portsmouth) (No. 1) Order, 1955. 
(S.I. 1955 No. 489.) 

Sugar Industry (Provision for Research and Education in the 
Growing of Sugar Beet in Great Britain) Order, 1955. (5.1. 
1955 No. 520.) 5d. 

Wafer Great Seal Rules Order, 1955. (S.I. 1955 No. 503.) 

Wild Birds (Gannets on Sula Sgeir) Order, 1955. (S.I. 1955 


No. 496 (S. 53).) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4._ The price in each case, unless 
otherwise stated, is 4d., post free. } 


PRACTICE 


amounting to £14. Subsequently the well and pump again became 
unsatisfactory, and further work was carried ofit on the instruc 
tions of the landlord, at a total cost of £45 10s., by another firm, 
since it appears that the first work carried out was done in an 
unsatisfactory way. The landlord’s solicitors state that he did 
not wish to take any action against the firm who carried out the 
first work. Neither our client nor ourselves were consulted in 
regard to the carrying out of the further work, although the 
landlord did, in fact, obtain a quotation for it before it was put 
in hand. Our client is naturally very disgruntled at being called 
upon to pay a further £22 15s. towards an account which has been 
incurred without his knowledge or consent. The contention of 
the landlord's solicitors is that the lease says plainly that the 
tenant must contribute one-half of the cost of putting the well in 
order whatever that cost may be. We contend that this is most 
unreasonable and could lead to absurd results, since the landlord 
could involve the tenant in expenditure of hundreds of pounds 
without any prior reference to him whatever. The well is upon 
the landlord’s property and is not included in the lease. In this 
particular instance we think it would be difficult to dispute that 
the repairs to the well and pump were necessary, since they were 
carried out by a reputable firm. Is there an implied covenant that 
the landlord and tenant should consult before incurring expendi 
ture on the well and pump, and do you consider that the tenant 
has any chance of resisting the claim for contribution ? 

A. We do not think that a court would be willing to import 
an obligation to consult before incurring expenditure into the 
agreement, this not being necessary in order to give it the 
intended efficacy (The Moorcock (1889), 14 P.D. 64 (C.A.)). But 
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the obligation is to pay one-half of the cost of such maintenance 
repair or such renewal, and the “such’’ clearly refers to the 
earlier words: ‘keep... in good and proper order and 
condition and suitable for drinking purposes.’’ Consequently, in 
our opinion, the tenant could not be called upon to contribute 
more than half whatever expenditure was necessary in order to 
satisfy the standard set and agreed. We do not know of any 
authority the facts of which are on all fours with those submitted, 
but we consider that the position is in all respects analagous to 
that obtaining in the case of an ordinary dilapidations claim. 


Rent Restriction—SURRENDER OF STATUTORY TENANCY ON 
PURCHASE AND MorRTGAGE BY RELATIVES OF TENANT 

Q. In your answer to the question on surrender of statutory 
tenancies at 98 Sov. J. 808, the writer suggests that the only 
thing to be done in such circumstances is for the tenant to go 
out of residence and allow judgment to be obtained against her 
as a non-occupying tenant. This would appear to be a very 
risky and laborious procedure, and I would welcome your opinion 
upon the suggestion that this matter might be more easily 
accomplished by a contract of sale between the landlord and the 
tenant whereby the tenant was to purchase, subject to his 
tenancy, and the execution of a second contract of sale between 
the tenant and the relative who is to take over the purchase of 
the property wherein the tenant would agree to sell with full 
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vacant possession. The conveyance could then follow by way of 
sub-purchase and the purchaser could convey as beneficial o 
to the intent that the tenancy subsisting in her should 
determined. : 
A. The suggestion made was, of course, an alternative one 
we did express the opinion that the object might be achieved in 
less laborious (we demur to the “‘ risky ’’) fashion if Nightingale y, 
Courtney [1954] 1 QO.B. 399 (C.A.) and Foster v. Robinson [195% 
1 K.B. 149 (C.A.) could be and were kept in mind. We do consid 
the method proposed one which is likely to succeed, havi 
regard to Nightingale v. Courtney ; but, essentially, it would me 
relying on dicta and implications rather than on direct authority, 
In our issue of 17th October, 1953 (97 Sor. J. 708), the conclusiog 
was reached that if the tenant himself deliberately changed the 
character of his occupation the surrender might, in spite of 
Brown v. Draper [1944] K.B. 309, be held to be effective ; and 
we agree that the suggested course of action would provide 
ample evidence both of change and of that change having beeq 
brought about by the tenant herself. Nevertheless, Brown y, 
Draper has to be reckoned with, and when money is to be 
advanced upon the security of property regard should be had to” 
the risk of the alleged surrenderor one day turning round and 
asserting that a controlled tenancy cannot be terminated in thai 
way. 


NOTES AND NEWS 


Honours and Appointments 


The Queen has been pleased to approve the appointment of 
Mr. Harotp Beck WILLIaAMs, ©.C., and Mr. CHARLES ERSKINE 
WOoOoLLARD SIMEs, Q.C., to be Deputy Chairmen of the Court of 
Quarter Sessions for the County of Surrey, with effect from 
5th April. 


Mr. ArTHUR ASHTON EpwIN GILBERT, assistant solicitor at 
Acton Town Hall, has been appointed senior assistant solicitor 
at Hampstead Town Hall. 


Mr. HuGu PuHiLip GouaGu, solicitor, of Mold, Flintshire, has 
been reappointed Under Sheriff of Flintshire for the next twelve 
months. 


Councillor GoroNwy WILLIAMS, managing clerk, has been 
appointed Mayor of the Borough of Conway, to succeed Miss Agnes 
T. Hughes, solicitor, of Conway. 


Her Majesty the Queen has been pleased to approve, on the 
recommendation of the Lord Chancellor, the names of the 
following gentlemen for appointment to the rank of Queen’s 
Counsel: Sir David Hughes Parry, George Gordon Honeyman, 
C.B.E., Edward Terrell, O.B.E., Air Commodore John Banks 
Walmsley, C.B.E., D.F.C., Herbert Royston Askew, Denis 
Hicks Robson, Frederick Donald Livingstone McIntyre, Norman 
Grantham Lewis Richards, O.B.E., George Norman Black, 
Neil Lawson, Harold John Brown, M.C., Joseph Thomas Molony, 
Robert James Lindsay Stirling, Stephen Chapman, Harold 
Lightman, The Honourable Thomas Gabriel Roche, William 
Thomas Wells, Joseph Stanley Watson, M.B.E., Derek Colclough 
Walker-Smith, Michael James Albery and Frederick Newell 
Bucher. 


Personal Note 


Mr. Rhys Cadvan Jones, solicitor, of Aylesbury, was married 
on 2nd April to Miss Joan Mary Johnson, of Rednal. 


OBITUARY 
Mr. W. H. ARTHINGTON 


Mr. W. H. Arthington, managing clerk to Messrs. Alf. Masser 
and Co., solicitors, of Leeds, 1, died on 25th March, aged 80. He 
had been a solicitors’ clerk for over sixty years, the last thirty 
of which were served with the above firm. 


Mr. E. J. MILLINGTON 


Mr. Edward John Millington, managing clerk to Messrs. 
Bonser & Dawes, solicitors, of Aldbury, died recently, aged 77. 
He had completed sixty years’ service with the firm, having 
begun there as office boy. 
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